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T 6 m t&X: 
Trong tu phap quoc te (TPQT). de phap Iu4t nuoc ngoai dupc ap dyng 
mQt each chinh xac, khach quan. d^t dupc mye dich dieu chinh thi vi^c 
giai thich la yeu cau can thiet. Trong boi canh vi?c sogn thao \ a ban hanh 
dgo lugt ve TPQT ciia \'iCi Nam dang dugc xuc tien, thi giai thich phap 
Iu4t nuoc ngoai la mpt van de quan trpng can nghien cuu xay dyng trong 
npi dung cua dgo lugt. 

Vbstract: 
In the International Justice, the law interpretations are essentially 
required so that a law of a foreign country is domestically applied 
correctly and objectively on the right purposes of enforcement. In 
lis progress of developments of a bill and promulgation of a law on 
international justice of Vietnam, the interpretations of foreign laws 
are important matters, which needs to be seriously reviewed during 
development of the contents of the law. 

I. Su can thiet phai p̂ d^ng ^ a giai thich 
phdp lu t̂ ninVc ngoai 

Trong TPQT. ap dyng phap lual nuoc 
ngoai la mpt hicn tupng dac thii can phai 
nghien cuu, bcn \i xuat phat tir doi tuqng 
dicu chinh ciia TPQT la quan h? dan su 
(QHDS) CO yeu to nuoc ngoai (YTNN). M6i 
quan h^ nay lien quan den nhicu he thong 
phap lu9t khac nhau nen \'icc ap d^ng phap 

luat nuoc ngoai la dieu kho tranh khoi. Vi?c 
ap dung phap luat nuac ngoai la mpt di^u 
kien quan trpng de giai quyet cac moi 
QHDS CO YTNN. bcri vi cho den (fcoi difim 
hien tai, so lupng cac quy pham phap luat 
do cac quoc gia ciing nhau xay dimg (quy 
pham thirc chat thong nhat) con r t̂ han. k. 
nhieu ITnh vuc van chua co i\hung quy dinh 
chung de dieu chinh. Viec ap dyng phap lu t̂ 
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nuoc ngoai con tao dilu kien phat trien 
thuong m î quoc te vi trong nhieu quan he 
thucmg mai cy the, cac ben c6 nhu cau thoa 
thuan ap dyng luat nuac ngoai thay vi ap 
dyng luat phap cita nuoc minh. Voi nhiing 
ly do neu tren, ap dyng phap luat nuac ngoai 
luon la mpt trong nhirng npi dung co ban 
cua TPQT ckc nuoc. Chinh vi vay, TPQT 
ciia cac quoc gia deu co nhirng quy dinh ve 
vin de ap dyng phap luat nuoc ngoai nhu 
dieu ki?n ap dyng, chu the ap dung, phap 
luat ^p dung.... Ap dung phap luat nuoc 
ngoai trong nhieu trucmg hpp cy the la phii 
hpp va can thiet, la yeu cau khach quan ciia 
vi?c dieu chinh phap ly cac QHDS theo 
nghia rpng co YTNN'. 

Theo cac quy dinh ciia phap lu t̂ Vî t 
Nam hien hanh (Bp luat Dan su - BLDS 
nim 2015, Bp lu t̂ Hang hai nam 2016, Luat 
Hon nhan va gia dinh nkm 2014, Lu?t Dau 
tu nam 2014,...) thi phap lugt nuoc ngoai se 
dupc ap dyng trong truong hpp cac van ban 
phap luat ciia Vî t Nam ho$c dieu uoc quoc 
te ma Vî t Nam la thanh vien din chieu dfin 
vl^c ap dyng phap lu t̂ nuoc ngoai. Phap 
lugt nuoc ngoai ciing dupc ap dyng trong 
truang hpp ckc bfin co thoa thuan trong hpp 
dong, neu sy thoa thuan do khong trdi voi 
phdp lugt Vi?t Nam. Ngoai ra, phap lugt 
nuoc ngoai con dupc ap dyng theo quyet 
djnh ciia co quan co tham quyen ap dyng 
phap lugt trong mpt so trudng hpp dgc bi?t. 
Trong cac trucmg hpp nay, phap lugt nuoc 
ngoai phai dupc ^p dyng mpt each day du 
va nghiem tiic nhu tai quoc gia da ban hanh 
rano. 

Xuat phat hx nguyen tic binh ding vk 
chu quyen quoc gia, vi?c kp dyng hay 
khong, gp dyng den miic dp nao phap lugt 
nirac ngoai, la y chi don phuong ciia quoc 
gia. Tuy nhifin, khi da chap nhan ap dyng 

phap lugt nuoc ngoai thi quoc gia phai co 
nghia vy ton trpng phdp lugt nuoc ngoai da 
dupc I\ra chpn ap dyng cung nhu cac nguyen 
tac ap dung phdp tuat nuoc ngo^i da dupc 
ghi nhgn trong TPQT. Dieu nay doi hoi cdc 
quoc gia phai co nhihig quy dinh chat che 
va ro rang ve ap dyng phdp lugt nuac ngoai 
trong he thong phdp lual qu6c gia va phdi 
nghiem tiic thuc hi^n nhihig quy dinh do. 
Trong TPQT, sy dan chieu ciia quy pham 
xung dpt (QPXD) hoan toan co the dan den 
kfit qua phap lugt nuac ngodi dupc dp dyng 
khi cac co quan co tham quyen cua Vi$t 
Nam giai quyet mpt QHDS co YTNN. Phap 
lugt nuoc ngoai con co thfi dupc ap dyng khi 
hai ben tham gia QHDS co YTNN thoa 
thuan dp dung phap lugt nudre ngoai va sy 
thoa thugn nay dap ung cdc dieu ki?n ve 
chpn lugt do phap lugt Vi$t Nam quy djnh. 
Trong nhihig trudng hpp nhu the, vi§c gidi 
thich phdp lugt nuac ngoai la hogt dpng 
quan trpng va can thiet de dam bdo vi?c dp 
dyng phap luat nuoc ngoai la chinh xac va 
khdch quan. Phdp lugt nuac ngoai la san 
pham ciia hoat dpng lgp phap ciia co quan 
nha nuac nuoc ngoai vd hoan todn khdc bî t 
so voi phdp luat Viet Nam. Chinh vi vgy, 
vi?c dp dyng phap lugt nuoc ngodi vao mpt 
quan h$ phap lugt co lien quan din Vî t 
Nam, trfin lanh tho Vi$t Nam Id vln dfi phuc 
tgp, doi hoi phai dupc su gidi thich chinh 
thirc cita ca quan co tham quyen. 

Mgc dil da co nhimg quy djnh ve vi?c 
dp dyng phap lugt nuoc ngoai nhung phdp 
luat Vipt Nam hi?n hanh chua cd bdt cu quy 
djnh nao ve van de gidi thich phap lugt. 
Tuong ty, phap luat Vipt Nam hipn hdnh 
cung chua co nhiing quy djnh cy thfi ve co 
quan co tham quyfin giai thich phdp lugt 
nuoc ngoai, ciing nhu nghia vy chimg minh 
nhimg co so cho vi?c phap lugt nudc ngoai 

I Xem Ihem: Doin Nang. Mpt so v in de ly lii^n co ban ve TPQT (S4ch tham khao). Nxb. Chinh tn qu6c gia, Ka Npi. 
2001.tr-75 ,^ e - , Y 
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doi vdi QHDS cd YTNN dang dupc gidi 
quyet trudc co quan cd thim quyen ciia Viet 
Nam. Thuc te cho thay, phan ldn cac co 
quan co iham quyen cua Vipt Nam hien nay 
deu gap kho khan trong viec giai thich phdp 
lugt nudc ngoai va khi khdng gidi thich dupc 
hogc khdng cd co che phu hpp de giai thich 
thi giai phap dupc lya chpn la dp dyng phdp 
luat Viet Nam. Trong qua trinh hpi nhap sap 
tdi, each ldm nay khong nfin va ciing khdng 
the la giai phap phii hpp. Chinh \i vgy, rat 
can thiet phai co sy chinh danh cho co quan 
hay chil the nao co tham quyen chinh thirc 
giai thich phap luat nudc ngodi trong TPQT 
Vipt Nam-. 

2. Nhirnj> van de can chii y trong qua 
trinh dp dyng phap luat nudc ngo^i 

2.1 Thi thuc dp dung phdp ludt nu&c 
ngodi 

Ca quan nhd nudc co tham quyen ehi 
dp dyng phap lugt nudc ngoai khi QPXD 
din chifiu tdi hoac trong trudng hpp cac bfin 
CO thoa thugn dp dung va dap img dupc cdc 
difiu kipn vfi chpn phap lugt ho$c do co 
quan co tham quyfin giai quyfit vy vipc dan 
sy cd YTNN an djnh phdp lugt dp dyng la 
phap lugt nudc ngoai. Khi QPXD dan chifiu 
tdi phap luat nudc ngodi cd nghia la dan 
chieu tdi toan bp h? thong phap lugt ciia 
nudc do (lugt hinh thuc, luai noi dung \ a ca 
lugt xung dpt). Nhu vgy, khi dp dyng phdp 
lugt nudc ngoai la dp dyng toan bp hp thdng 
phdp lugt nudc ngoai nfin nd phai dupc gidi 
thich, xdc djnh npi dung va dp dyng de giai 
quyet vy vipc dimg nhu d nudc da ban hdnh 
no. Day la dieu kipn tien quyet de bdo hp 
mpt each thiet thyc quyfin va lpi ich hpp 
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phap cua cong dan \ a phap nhan nudc minh 
khi tham gia cdc quan he phdp luat da phat 
sinh d nudc ngoai. Viec dp dung phap lugt 
nudc ngoai phdi ddp ung mpt sd tieu chi co 
bdn sau: Cac co quan tu phdp cd tham 
quyen can ap dung phdp luat nudc ngodi 
mpt each thien chi vd day dii; Phap lugt 
nudc ngoai phai dupc gidi thich vd thyc thi 
ve noi dung gidng nhu d nudc ban hdnh ra 
nd; Ca quan tu phap \ a co quan xet xir cd 
tham quyen ciia mpt nudc cd trdch nhifim 
tim hieu npi dung thyc te cua phdp lugt 
nudc ngoai thdng qua viec nghien curu cac 
van bdn phdp luat cua nudc ngodi, thyc tien 
xet xu, tap quan va sach bao phap ly cua 
nudc ngoai hihi quan. 

Trong thyc tien xet xii. vipc dp diing 
phdp luat nudc ngodi cua cac nudc Tdy Au 
rat da dang \ a phuc tgp. Ve thii tyc, each xdc 
dmh npi dung vd cdch nhin nhan la khac 
nhau. 6 cdc nudc theo hp thdng luat dn Ip 
nhu Anh. M>, tda dn da hinh thanh mpt 
nguyfin tic la luat nudc ngoai dupc xem xet 
nhu id chiing cii (rights) chir khong phai la 
luat (law) trong qua trinh to tyng. C) Anh, 
cdc toa dn theo thong Ip khdng can nghifin 
cuu \ a bifit ro vfi lugt nudc ngoai ma cac ben 
duang sy bat bupc phai chiing minh lugt 
nudc ngoai trudc toa an. Cac quan tda xem 
xet va ddnh gid cdc chimg cir do tren nen 
tang, CO sd phdp luat cua Anh va dya vao do 
dfi xdc dinh npi dung phap luat nudc ngoai 
can dp dyng. Trong qua trinh tien hanh to 
tyng, toa an co thfi mdi cdc chuyen gia ve 
phap luat ciia nudc ngoai can ap dyng trinh 
bay y kifin ciia minh nhu la ngudi lam 
chiing, cdc y kien do toa co thfi tham khao. 

Xcm them: Nguyen Cong Khanh (2003). CCT SO ly lugn va ihvc tien ciia phap lugi dieu chinh mpt so QHDS co YTNN 
a nucrc la hi?n nay. Lu^ an TS. Trucmg D91 hpc Lu|t Ha Npi. Vu Due Long {Chu nhipm Ak lai), Hoin th i^ phap 
lu9t diiu chinh QHDS co YTNN. Cong tnnh nghien ciiu khoa hpc c ^ Bp nim 2002 thupc du an hpp lac giira Bp Tu 
phap v4 Co quan Hpp tac phai trien quoc te Nh?! Ban: Nguyin Ticn Vinh (2003), Ban vi \iec hoan thi?n cic quy 
dinh ttong Phk ihii biy BLDS 1995, T^p chi Nha ninjc \a Phap luat (5), tr. 45 52 

, HOHIlN CUUI C 
S 6 0 3 ( 3 3 1 ) T 2 / 2 0 1 7 V - L A P PHApl « 



NHA NlfOC VA PHAP LUAT 

Mpt khi cdc ben duong sy cimg y kifin ciia 
cdc chuyen gia khdng chiing minh dupc, cdc 
quan toa co quyen "su) lugn" rang phdp luat 
nudc ngoai cua cdc ben duong su co lien 
quan ciing gidng nhu phdp Iuat Anh va toa 
dn se dp dyng phap lugt ciia Anh de gidi 
quyfit. Thgm chi trong mot so trudng hpp a 
Anh. cac ben duong sy co the thda thuan \ e 
gidi thich npi dung cdc quy phgm phap lugt 
nudc ngoai can dp dyng; kfit qud cua npi 
dung gidi thich nay se duoc tda an dp dyng 
dfi gidi quyet, mac dii toa an co the biet rd 
npi dung giai thich thda thugn trfin la khong 
logic \ a khong phii hpp vdi npi dung ciia cac 
quy pham. 6 My, vific dp dyng phap lugt 
nudc ngodi \ c the thirc va xac dinh npi dung 
Cling tuong ty nhu d Anh\ 

Theo quy dinh cua phap luat Vipt Nam 
hipn hanh, phdp lugt nudc ngoai se dupc dp 
dyng khi eo dieu udc qudc tc ma Cpng hoa 
XHCN Vipt Nam la thanh vien hoac phap 
lugt Vi?t Nam quy dinh, bao gom trudng 
hpp QPXD trong Iuat Viet Nam dan chifiu 
tdi phdp lugt nudc ngoai hogc cac bfin co 
thod thugn chpn phdp lugt nudc ngoai va sy 
thoa thugn nay dap ung dupc cdc quy djnh 
vc difiu ki?n chpn phap lual (Difiu 664, Dieu 
665 BLDS nam 2015); va khi ap dung phap 
lugt nudc ngoai tgi Viet Nam la ap dung toan 
bp h? th6ng phap lugt, nghia la bao g6m cd 
lugt thyc chit vd lugt xung dpt (khodn 1, 
khoan 2 Difiu 668 BLDS nam nam 2015). 
So sdnh vdi BLDS nam 2005 (Difiu 759) 
cho thiy, quy dinh ciia BLDS nam 2015 da 
cy the. chi tifit hon vfi van dfi phgm vi ap 
dyng phdp lugt nudc ngoai, logi bo duac 
trudng hop dan chieu den phdp luat nudc 
thir ba. Tuy nhifin, cdc npi dung lien quan 
den the thiic ap dyng phap lugt nudc ngoai 
van chua dupc BLDS nam 2015 quy dinh cy 
the. Day la npi dung cin quan tam khi xay 
dung Dy thdo Luat TPQT. 

2.2 Chd thi cd nghta vg xdc dinh npi 
dung phdp lugt nu&c ngodi cdn dp dgng 

Bfin canh vipc quy dinh rd the thirc dp 
dyng, mpt trong nhimg \ an de quan trpng 
cin ldm ro trong qua trinh dp dyng phap lugt 
nudc ngoai la xac dinh npi dung phdp lugt 
nudc ngoai can dp dyng. Bdi le, khi dan 
chifiu den h? thong phdp lugt nudc ngoai la 
dan chieu den toan bp cac quy dinh eua ĥ  
thdng phap lugt nudc dd. Vipc xdc dinh 
chinh xdc quy pham phdp lugt nao se dp 
dyng de dieu chinh QHDS cd YTNN la vin 
dfi quan trpng bdi le nd se dnh hudng quyet 
dinh dfin ket qua giai quyet vy vipc dd. 

Phdp luat mpt sd nudc da quy dinh ro 
chil the CO nghTa vu xac dinh npi dimg phdp 
lugt nudc ngoai dupc QPXD ddn chifiu dfin 
dfi dieu chinh QHDS cd YTNN. Cy thfi; 
Difiu 16 Lugt TPQT Thyy Sy nam 1987 quy 
djnh: "Npi dung ciia phap lugt nudc ngoai 
do CO quan xet xii ty xac dinh. Vfi vin dfi 
nay, co thfi yfiu ciu sy hpp tac cua cdc ben 
duong sy"; Dieu 14 Lugt TPQT ngay 
31/5/1995 cua Italia quy djnh: "Thim phdn 
ty xac djnh npi dung phap lugt nudc ngoai"; 
Dieu 15 Lugt TPQT ciia Vuong qu6c Bi 
ngdy 16/7/2004 quy dinh: "Npi dung cua 
phdp lugt nudc ngoai dupc lugt nay dan den 
do tham phdn xac dinh. Phdp lugt nudc 
ngoai dupc dp dyng theo cdch gidi thich d 
nudc ngoai. Khi khong the xac djnh dupc 
npi dung cua phdp lugt nudc ngoai, tham 
phdn CO thfi yfiu cau sy hpp tdc cua cdc bfin". 

Theo thyc tien d Phap thi khi cin thiet 
phai dp dyng phdp lugt nudc ngoai, cac ben 
duong sy phdi chimg minh dupc sy can thiet 
phdi dp dyng no; ngoai ra hp con phai ty dua 
ra cac bang chiing dfi xac djnh npi dung cua 
phap lugt cita nudc can dp dyng. Nhung 
bang chung ma duang sy trinh bay trudc 
tda, cac quan toa se kiem tra, ddnh gia vd 
xac dinh npi dung de xet xii. Nfiu cdc quy 

Xem Ihem- Truong Dai hpc Lu^t Ha Noi, Giao trinh TPQT, Nxb. Cong an Q 
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pham phap lugt nudc ngoai la rat quen thudc 
vdi tda an thi toa dn se dp dyng ma khdng 
phy thudc vdo viec cdc ben duong sy co dua 
ra dupc cdc bang chiing phii hpp hay khdng. 
Tda an Phdp ludn phai gidi thich vd chiing 
minh npi dung phap Iuat nudc ngodi ditng 
\di npi dung dich thyc ciia no dfi dp dung. 
Vipc nhiing thieu sot, khifim khuyfit ciia 
phap luat nudc ngodi (doi vdi ludt phdp d 
cac nudc chgm phdt trifin) khdng the la can 
cir de khang an len toa pha an (tuong ty toa 
phuc tham d nudc ta). 

6 Dire, theo Dieu 293 Lugt To tung 
dan sy nam 1877 thi toa dn eo nghTa vu (ex 
Zofficio) xac dinh npi dung ciia cdc quy 
pham phap luat nudc ngoai can dp dyng; 
nhung tda dn ciing cd quyen yeu cau cdc bfin 
duong su chimg minh npi dung phap ludt 
nudc ngoai trudc tda neu thay can thiet. 
Ngodi ra, tda an cd thfi yfiu cau cdc vifin 
nghifin ciiu phap lugt giai thich giiip. Nfiu 
trong trudng hpp cdc bfin duang su ciing 
nhu sy trp giiip cua cac vifin nghifin ciru 
khong dua ra duoc cdc bang chiing phii hpp 
thl tda an Due co thfi bac dan yfiu cau va tir 
choi xem xet vu kipn. Mcc dp dyng va van 
dyng phdp lugt nudc ngoai khong ditng hoac 
thieu xdc thuc khdng the la co sd de thay ddi 
quyfit dinh cua toa dn bang trinh tu phuc 
tham bdi mpt ban an phiic tham ciing logi 
dya tren co sd phdp ludt Diic .̂ 

Tai Vict \aiii trudc day, theo Thdng 
tu so 11-TATC ngay 127/1994 ciia Toa an 
nhan dan (T.A.ND) toi cao hudng dan mpt so 
van de \c nguyen tac \a ve thii tuc trong 
vice giai quyet nhunng vipc iy hon cd YTN'N 
"khi can co su tham khao phap luat ciia nudc 
ngoai nhu nfiu trfin, cdc TAND dia phucmg 
phdi bao cao thinh thi TAN D toi cao ve timg 
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trudng hpp cu the. \ e phan minh. T-\ND toi 
cao se thdng qua cac co quan him quan 
trung uong de tim hifiu va xac dinh npi dung 
ctia phdp lugt can tham khao ciia nudc ngoai 
nhim hudng dan cho TAND dia phuong van 
dyng mpt each dimg dan". Thong tu nay da 
chinh thiic xdc nhgn vific xdc dinh npi dung 
phap luat nudc ngoai can dp dung la cong 
viec ctia toa an*. Tu> nhifin, Thdng tu nay 
hien da chdm dut hieu lyc phdp Iuat. 

BLDS nam 2005 khong cd quy djnh 
nao \c chil thfi cd nghia vy xdc dinh npi 
dung phdp lugt nude ngodi can dp dyng vd 
van dfi nay van chua dupc giai quyet trong 
BLDS nam 2015. Nhu vay. phap Iuat Viet 
Nam hi?n nay chua cd mpt quy dinh ro rang 
vfi nghia vu tim hifiu, xac dinh npi dune 
phap lugt nudc ngoai can dp dung khi 
QPXD ciia \ifit Nam dan chieu dfin. Day 
ciing Id mpt npi dung quan trpng can quan 
tam trong qud trinh xay dyng Dy thao Luat 
TPQT ciia Viet Nam trong giai doan sap tdi. 

Trong gidi nghien ciiu, co mpt so quan 
diem cho rang, tham phdn la ngudi co nghia 
vu tlm hifiu, xac dinh npi dung phap luat 
nudc ngoai. "\ c mat logic, khong the yfiu 
cau nguyfin dan vd bj don co trdch nhipm 
chimg minh dp dung phap lugt nudc ngoai 
bdi vi khdng phdi chinh hp vifin dan vific dp 
dyng phdp lugt nudc ngoai. Chinh vi vay, do 
QPXD Viet Nam dan chieu den viec dp 
dyng phdp luat nudc ngodi nfin tham phan 
phdi tim hifiu noi dung phap lugt ap dung" .̂ 
Tuang ty, giao trinh TPQT ciia Dai hpc Lugt 
Ha Npi cho rang: "0 Vipt Nam, de ddm bdo 
lpi ich cua cdc bfin duong su mot cdch chinh 
dang \ a giii gin trgt tu phap lugt ciia Nha 
nudc, cac co quan tu phdp vd tda dn co trdch 
nhipm tim hieu npi dung dich thyc cua phdp 

Xcm them. Truong D^i hpc Lu?it Ha Npi, Giao trinh TPQT. Sdd. U. 58 - 59. 
Xcm them. Da Van D?i. Mai Hong Quy. TPQT \'ii;i Nam - QHDS. thuong m^i. lao dpng co YTNN. Nxb. C hinh tq 
quoc gia. Hi Npi, 2010. tr 122 
Xt-m them Nguven Ng(,>c D i ^ . Che dmh Iy hon uong TPQT cua Viet Nan» Hpi Ihao ve TPQT do Nhi Phap lual 
Vicl - Phap to chuc. diang 5 2005 
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lugt nudc ngodi can dp dung (nghifin ciiu 
iuat nudc ngodi, thyc tien tda an xet xu cua 
hp, tgp qudn phdp Iuat, thong !p, an le va cac 
tai lipu phap ly trong vd ngoai nudc ciia cdc 
vipn nghien ciiu...). Trong qud trinh to tyng, 
cdc bfin duong sy ciing cd qu\ en dua ra cdc 
bing chiing ve lugt nudc ngodi trudc toa de 
bdo vfi quyen lpi cita minh. song vipc xdc 
dinh npi dung luat nudc ngodi van la nhifim 
vy chinh ciia co quan xet xti (toa dn hogc 
trpng tai) va cdc co quan nay phdi cd co sd 
xac dang dfi quyfit dinh npi dung phdp lugt 
phii hpp dfi dp dyng (iura no\ it curia)"'. 

Nhirng quan difim tren day phan ldn 
thifin ve nghia vu ciia co quan tu phdp va co 
quan tien hanh td tung, va theo quan diem 
chiing toi, gidi phdp nay cdn dupc nghifin 
cim dua vdo Dy thdo Luat TPQT. Tuy nhien, 
dfi dam bdo lpi ich cua cdc bfin duong sy 
mpt cdch chinh dang vd giir gin trgt ty phap 
Iuat cua Nha nudc, ngodi cac co quan tu 
phdp vd toa an co trdch nhipm tim hieu npi 
dung dich thyc ciia phap lugt nudc ngoai can 
dp dyng trong qud trinh to tyng, cdc ben 
ducmg sy cung c6 quyen dua ra cdc bing 
chiing ve luat nudc ngoai trudc toa an dfi 
bdo vp quyfin lpi ciia minh, song vific xdc 
dinh npi dung lugt nudc ngodi van la nhifim 
vy chinh ciia ca quan xet xir (toa an hogc 
trpng tai) va cdc co quan nay cung phdi cd 
CO sd xac dang dfi quyet djnh npi dung phdp 
Iuat phil hpp de dp dyng (iura novit curia). 
Trong trudng hpp da sii dyng cdc bipn phap 
can thifit ma van khdng the xdc dinh dupc 
npi dung phdp Iuat nudc ngoai dfi dp dyng 
thi toa an phdi dp dyng nguyen tic xet xii 
Lex fori (Luat toa dn) dfi gidi quyfit vy kipn'. 

3. Nhirng vin de can chu y trong qui 
trinh giai thi'ch pb^p luat nutyc ngoid 

3.1 Xdc djnh chd the cd nghia vg gidi 
thich QPXD dung de ddn chieu den phdp 
lugt nu&c ngodi vd gidi thich phdp lugt 
nu&c ngodi dtrpc dp dgng 

De dam bdo vipc ap dyng thdng nhat, 
chinh xac, cdc quy pham phap lugt noi 
chung, QPXD ndi rieng deu can phai dupc 
gidi thich. Dgc bipt, QPXD la mpt logi quy 
phgm phiic tgp ca ve npi dung lan each thuc 
ap dyng nfin vipc gidi thich cang trd nfin 
quan trpng. Neu khdng dupc hieu va dp 
dyng mpt each thong nhat mpt QPXD doi 
vdi ciing mpt QHDS cd YTNN cd the dan 
den ket qua ehpn phdp ludt khdc nhau vil 
eudi cimg ket qud gidi quyet ciing sfi khdc 
nhau. Vi vay, QPXD can phai dupc gidi 
thich mpt each thong nhat trudc khi dp dyng. 
Theo cac quy djnh hipn hanh cita phap lugt 
Vipt Nam thi tham quyen giai thich phdp 
lugt chinh thiic dupc trao cho Uy ban 
thudng vy Quoc hpi UBTVQH"*, Tuy 
nhifin, UBTVQH chi dupc trao tham quy^n 
giai thich Hien phdp, luat, phdp lpnh ma 
khdng phdi Id tat ca cac van ban phdp lugt. 
Trong khi dd, QPXD khdng chi chira dyng 
trong cac vdn ban lugt ma cdn trong cdc dieu 
udc qu6c tfi ma Vipt Nam la thanh vien. Vi 
vgy, vdi quy djnh tren ciia phdp lugt thi ciing 
chua thyc sy diy dti, vi chi cd nhimg QPXD 
trong van ban lugt thi UBTVQH mdi c6 
tham quyfin gidi thich, cdn nhirng QPXD 
khdc thi khdng co quy dinh cy thfi ve co quan 
cd thim quyen giai thich. Hon nira, giai thich 
phap lugt ciia UBTVQH trong trudng hpp 
nay la gidi thich chinh thirc mang tinh quy 
phgm chir khdng phai giai thich theo timg vy 

Truong D?i hpc Luit Ha Npi, Giio trinh TPQT, Sdd. tr. 59, ir, 60. 

n e o Khoa Lu^t - D?i hpc Qu6c gia Ka Npi. Giao uinh TPQT. Nxb DHQG Ha N^i, 1997. tr. 59: "Trong iruong bpp 
khong the xic d|nh dupc npi dung phip luft nuik ngo4i. theo quan diem ciia chiing ta, cic ca quan xel xu nen to 
dvng phap lu?t nucc minh dc xu ly M, tranh chip giua cic duong s^. Sd di nhu vay li vi khong thl khong giii quyit 
tranh chap da phit sinh va khong the ip d^ig phip luit nuoc ngoii mpt kh, da lim h^ mpi cich mi khong nim dupc 
npi dung va each giii thich, v|n dyng p h ^ luit nuoc ngoai hCni quan" 
khoan 2 Di^u 74 Hi^n phip nim 2013. 
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vipc cy the. Trong khi nhu cau gidi thich 
phap luat phai ton tgi cd dudi hinh thiic quy 
phgm lan trong timg trudng hpp cy thfi. Vdi 
lap luan tren, cd the thiy quy djnh ciia phap 
lugt Viet Nam ve tham quyen giai thich quy 
pham phap lugt ndi chimg eiing nhu QPXD 
ndi rifing cdn rat han hpp, chua bao quat toan 
dipn het nhu cau trong thyc tien dp dung 
phdp luat cd ve phgm vi quy dinh cung nhu 
CO quan cd tham quyfin. 

Hien nay, boat dpng gidi thich phap 
lugt chu yeu do cac toa an trong qud trinh ap 
dyng phdp lugt sfi linh hogt giai thich phap 
luat trong timg npi dung vy vipc. Dong thdi, 
hoat dpng hudng dan thi hanh cua Chinh phu 
ciing mpt phan ndo do hudng cho su phan 
tich, dp dyng npi dung quy pham phdp luat 
ciia tda an dupc diing dan hon theo tinh than 
phdp luat. Vi vgy, can thiet phai xay dyng 
nhiing quy pham phdp lugt quy dinh ve tham 
quyen giai thich phap luat ciia co quan nha 
nudc sao cho phii hpp vdi thuc tien. Cac kfit 
qud khao sdt thyc tifin cho thay, toa dn Vipt 
Nam rat it khi dp dyng cac QPXD cua Phan 
thii bay BLDS nam 2005 de chpn lugt dp 
dyng ma chit yfiu dp dyng phdp lugt Viet 
Nam khi gidi quyfit cac vy vice dan sy ed 
YTNN'". Phai chang vi khong chdc chan vfi 
van dfi gidi thich cdc QPXD cua BLDS nam 
2005 va quan trpng hon la giai thich phap 
lugt nudc ngoai trong trudng hpp QPXD ciia 
Vipt Nam dan chifiu den ma toa an Vipt Nam 
da lya chpn gidi phdp an todn la dp dyng 
ngay phdp luat Vipt Nam. 

Tdm lgi, dfin thdi difim hipn tgi, can cii 
vdo quy djnh cua phdp Iuat hipn hdnh, 
UBTVQH chi co thdm quyfin gidi thich 
QPXD chiia dyng trong Hien phdp, luat, 
phdp lpnh, nhiing QPXD chua dyng trong 
cac van ban phap luat con Igi van chua co 
mpt quy dinh chlnh thiic trong he thong 

NHA NU'dC VA PHAP LUAT 

phap lugt ve co quan cd tham quyen giai 
thich. Day ciing la mdt trong nhiing van de 
can phdi nghien ciiu giai quyfit trong qua 
trinh hoan thien he th6ng QPXD bao gdm 
cd ca chfi dp dyng QPXD vao thuc tien trong 
giai dogn sap tdi. 

Ben cgnh dd, yong TPQT, sau khi da 
xdc dinh phap luat nudc ngoai can dp dung, 
xdc dinh npi dung cy the ciia phdp luat nudc 
ngoai thi mdt van dfi quan trpng tifip theo la 
phdi gldi thich noi dung cua phap lugt nudc 
ngoai da dupc xdc dinh do. Vipc gidi thich 
phdp luat nudc ngoai la hogt dpng quan 
trpng va can thifit de dam bdo vific dp dyng 
phap lugt nudc ngoai Id chinh xac va khdch 
quan. Phdp lugt nudc ngodi la san pham ciia 
hoat dpng lap phdp cita co quan nha nudc 
nudc ngoai va hoan toan khdc bipt so vdi 
phdp luat Viet Nam. Chinh vi vgy. vipe dp 
dung phdp luat nudc ngoai vao mpt quan he 
phap lugt ed lien quan den Vipt Nam, trfin 
lanh tho Viel Nam la van dfi phuc tgp, doi 
hoi phai dupc sy giai thieh ehinh thuc ciia 
CO quan cd tham quyfin. Ciing tuong ty nhu 
van de gidi thich QPXD, phap lugt Vipt Nam 
hifin hanh cung chua co nhiing quy dinh cy 
the ve eo quan ed tham quyfin giai thich 
phap luat nudc ngodi cung nhu nghTa vy 
chiing minh nhiing co sd cho vipc phdp luat 
nudc ngoai doi vdi QHDS co YTNN dang 
dupc gidi quyet trudc co quan c6 tham 
quyen cua Vifit Nam. Day ciing la mpt trong 
nhiing van de can cd giai phdp tich cyc dfi 
khac phyc trong giai dogn sap tdi. 

Quy dinh cita Bp lugt To tyng dan su 
nam 2015 (khodn 3 Difiu 35) khong giao 
tham quyen giai quyfit cdc vy vipc dan sy co 
YTNN cho TAND cip huypn md giao eho 
TAND cap tinh. Mpt trong nhixng Iy do co 
thfi xdc dinh cho difiu nay Id trinh dp ciia 
tham phan tda an cap tinh cao hem trinh dp 

10 -Xcm tbcm Hoa Huu Long. Tong quan phap luit Vi?! Nam vi thyc tien tfai hanh phip luft lien quan den QHDS co 
YTNN. Tham luin tham gia Tpa dim "\'e thirc U?ng TPQT Vi?t Nam va kinh nghi?m Nhat Ban", Bp Tu phip to 
chuc ngiy 05/12/2013 t^i Hi Npi. 
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ciia Ihim phdn toa dn cdp huyen. Tu\ nhifin, 
Bd ludt T6 tyng dan sy nam 2015 ciing chua 
xdc dinh ro chu thfi cd nghia \Ti giai thich 
phdp lugt nudc ngoai duac dp dyng doi vdi 
vy \ ICC dan sy cd ^TNN duac giai quyet tai 
toa an Gidi phdp phii hop nhat c6 le la 
TAND tdi cao la ca quan chiu trach nhifim 
cao nhat trong \an de giai thich phdp luat 
noi chung, phap lugt nudc ngoai noi rifing 
va thim phdn dang giai quyfit vy viec cd 
trdch nhipm tryc tiep trong viec giai thich, 
dp dyng phdp lugt nudc ngoai trfin thye te. 
Bfin cgnh do, cdn co quy dinh rdng bupc 
trdch nhi?m ciia cdc bfin co lien quan nhung 
trudng hpp dac bifit nhu khi cac ben duang 
su thda thuan lya chpn dp dyng phap luat 
ciia mpt quoc gia cu thfi thi hp ciing co trach 
nhipm Iam ro he thong phap lugt da dupc lya 
chpn do. Day la npi dung cung can phdi quy 
djnh cy the trong Dp thao Lugt TPQT ciia 
Vi?t Nam, 

3.2 Mpt .so vdn di ddt ra trong qud 
irinh gidl thich phdp ludt nir&c ngodi 

Doi \di \an dc each thirc giai thich 
phdp luat nudc ngodi. nhu da phan tich, co 
quan nhd nudc co tham quycii chi ap dung 
phdp luat nudc ngoai khi QPXD dan chieu 
tdi hogc trong trudng hpp cdc bfin co thoa 
thugn dp dyng \ a dap img dupc cdc dieu kipn 
ve chpn phdp lugt hogc do ca quan co tham 
quyfin gidi quyfit vy \icc dan sy co ^ 'T \N 
an dinh phap luat ap dung la phdp lugt nudc 
ngoai. Kin dp dyng phdp luat nudc ngodi Id 
dp dyng todn bp he thong phap ludt nude 
ngoai nfin no phdi dupc gun thich, xde dinh 
npi dung vd ap dung de giai quyet vy \iec 
dung nhu d nudc dii ban hanh no. Da\ la 
dieu kicn lifin quyfit dc bdo hp mpt each thifit 
thyc quyen \ a Ipi ieh hop phap ciia cdng dan 
vd phdp nhan nudc minh khi tham gia cdc 
quan h? phdp luat da phat sinh a nudc ngodi. 
Vific dp dung phap Iuat nudc ngoai phai dap 

ung mdt sd lieu chi co ban sau: Cdc co quan 
tu phdp cd tham quyen can dp dung phap Iuat 
nudc ngoai mpt each thipn chi \ a day dti; 
Phdp lual nudc ngoai phdi dupc giai thich va 
thuc thi \ c npi dung gidng nhu d nudc ban 
hanh ra nd; Ca quan hr phdp \ a co quan \ct 
xii CO tham quyen ciia mpt nudc cd trdch 
nhiem tim hieu npi dung thyc te cua phap 
Iuat nudc ngoai thdng qua vice nghifin ciru 
cac van ban phap lugt cua nudc ngoai, thyc 
tien xet xir. tap qudn va sdch bdo phap ly ciia 
nudc ngoai hiiu quan". 

Nhu vay, trong qua trinh xay dyng 
Ludt TPQT, can chu y quy dinh xac djnh ro 
chu thfi cd quyen vd trdch nhifim giai thich 
phap Iuat nudc ngoai do QPXD ciia TPQT 
Vipt Nam dan chifiu den. cy thfi la tham phdn 
giai quyet vy vipc, ciing la chii the co trdch 
nhifim chpn each thirc gidi thich phii hpp 
nhdt theo hudng dam bdo vice chpn phdp 
luat do QPXD dan chieu phdi dam bao tinh 
khdch quan, he thong phdp luat dupc lya 
chpn phdi la he thong phdp luat xuit phdt tir 
nguyfin lac chpn phap lual da dupc xac dinh 
trong phan h? thupc ctia QPXD. npi dung 
phdp luat nudc ngoai dam bao tinh chinh 
xdc va phil hpp vdi quan hp cy thfi do phdp 
lual nudc ngoai difiu chinh. Vipc quy djnh 
tham phan gidi quyfil vu \'ipc Id chit the co 
trach nhi?m ddi vdi cdch thirc gidi thich 
phdp Iuat nudc ngoai se dam bdo tinh thong 
nhat Irong vipc hifiu vd van dyng phdp lugt 
nudc ngoai vao thyc lien Vipt Nam. Ben 
canh do, vi?c Ihdng nhat vai tro ciia tham 
phdn trong vi?c gidi thich. cung nhu chju 
trach nhicm ve each thirc gidi thich phdp lugt 
nudc ngoai se phat huy vai trd cua tham 
phdn trong qua trinh dp dyng QPXD theo 
each thirc phu hop nhit vdi nhimg tinh lifit 
ey the cua vu vipc dan sy cd YTTN'N dang 
dupc giai quyfil • 
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