
^J)h6p. lugt ea JCwh VL 86 4(277)-2015 

PHAP UIAT vi CONG TY 
HOP DANH d VI£T NAM 

I ThS. MAI DUY PHU-b^C 

Cdng ty hpp danh (CTHD) la logi hinh 

edng ty ra ddi sdm nhat cfta lich sft 

loai ngudi, loai hinh dac trung cfta 

edng ty ddi nhdn cd tur hai thdnh vien eftng hgp 

tae kinh doanh dudi ten gpi chung eftng ehiu 

traeh nhipm vd hgn vd lien ddi v6 nghia vy tai san 

cfta edng ty. CTHD duge quy dinh ldn ddu tien 

trong Bg luat Thuang mai Phap 1807, tuy nhien 

ngudi ta da tim thdy nhung hinh thfte hgp tdc 

giua eac thuang nhdn dudi gde do hgp danh theo 

nghia rpng trong ede dao luat ed thdi ed dgi nhu 

Bd lugt Hammurabi efta Babylon vdo khodng 

nam 2.300 trudc Cdng nguyen. 6 Viet Nam, ngay 

tu khi Phap dd hd nudc ta, CTHD da dugc quy 

dinh dudi hinh thfte la hgi ngudi trong Ddn ludt 

Bde k:J' nam 1931, Dan luat Trung ky nam 1936 

vd Bd luat Thuong mai Sdi Gdn trudc nam 1975. 

Cho d6n nhung nam eudi the ky XX, khi nude ta 

chuydn sang vkn kinh te thi trudng dinh hudng xa 

hdi chft nghia hon thap ky, thi CTHD ldn ddu tien 

duge quy dinh trong Ludt Doanh nghiep (LDN) 

nam 1999 vdi vdn ven chi 04 di§u (tft Di6u 95 

den Dieu 98). Vai nam sau dd, nhung quy dinh vd 

CTHD da bpc Ip nhugc didm khi nhd ddu tu 

khdng man md vdi loai hinh doanh nghiep nay, 

LDN nam 2005 da quy dinh 11 digu v6 CTHD (tft 

Digu 130 d8n Dilu 140). Trong gdn 10 nam thue 

hien LDN nam 2005, sd lugng CTHD vin chi 

diing Igi d eon sd vdi chuc, dieu dd chftng td loai 

hinh cdng ty ndy van cdn chua hip ddn cdc nha 

d^u tu kinh doanh, LDN nam 2014 vdn quy dinh 

CTHD II digu (hi Bidu 172 din Didu 182) va 

ehua khac phyc duge nhiing dgc diem cd huu cfta 

viee quy dinh logi hinh cdng ty ndy. 

1. Thvc trang quy djnh phap luSt v^ cdng ty 
hgp danh 

Thir nhdt, LDN nam 2014 van chua tdch bach 

logi hmh CTHD vd edng ty hgp vdn don gidn. 

Theo LDN nam 2014, CTHD cd tdi thidu la 02 

thanh vien hgp danh (TVHD), ngodi eae thanh 

vien hgp danh cdng ty cd thi cd them thdnh vien 

hgp vdn (TVHV). Neu CTHD vi ly do nao dd ma 

chi cdn 01 TVHD va 01 TVHV, thi khdng thg 

boat ddng dugc. 

Thu hai, LDN nam 2014 van chua quy dinh 

didng nhdt ve nghia vu tdi san ddi vdi edng ty ciia 

TVHV. Didm c khodn 1 Didu 172 LDN nam 2014 

quy dinh TVHV chi chiu trach nhiem vh cac 

khodn ng cfta cdng ty trong pham vi sd vdn da 

gdp, nhung tai dilm a khodn 2 Didu 182 Igi quy 

dinh TVHV chiu trach nhiem ve cdc khoan ng va 

nghia vu tdi sdn khac efta cdng ty trong pham vi 

sd vdn da cam kit gdp. Dieu nay gdy tranh eai vl 

trdch nhiSm tai sdn cfta TVHV va gay khd khan 
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trong viec dp dyng phdp ludt. 

Thie ba, tft LDN nam 1999 din LDN nam 

2005, TVHV trong CTHD chi duge quy dinh rdt 

it quydn loi, dudng nhu hp chi la nhijng ngudi bd 

tidn vdo cdng ty vd trdng chd tdt ca vdo khd nang 

dilu hanh vd qudn ly cdng ty cua eac TVHD theo 

kilu "duge may nii chiu". Chinh vi vdy, viee ddu 

tu vao CTHD vdi hi each Id TVHV khdng hdp 

dan nlu khdng mudn ndi la rui ro ldn so vdi cac 

hmh thfte dau tu vdn khde nhu gfti tilt kiem hay 

ddu tu cd philu ehiing khoan. LDN nam 2014 

chua cd quy dinh mdi md rdng quyln cho TVHV, 

hon thi nua viec gdp vdn hay thoai vdn khdi 

CTHD cfta cdc TVHV eung khdng phai dl dang, 

bdi theo quy dinh tai khodn 4 Dilu 177, khodn 1 

Dilu 181, TVHV phai dugc 2/3 sd TVHD cdng 

ty dong y. Ben eanh dd, vi|c TVHV chi dugc 

tham gia bilu quyet cac van dl tgi hpi ddng thdnh 

vien trong mdt sd trudng hgp lien quan din 

quyen va Igi ich cfta hg theo quy dinh di6m a 

khodn 1 Dieu 181 LDN nam 2014 nhung cu the 

Id hp dugc quydn bieu quyet vdn de gi vd gid tri 

phieu biSu quySt cfta hp cd bdng vdi phieu bieu 

quylt cfta TVHD hay khdng van chua cd quy 

dinh rd. 

Thi/ tu, LDN nam 2014 vdn chua quy dinh ro 

ai Id ngudi dgi dien cho CTHD, vi theo quy dinh 

tai khodn 1,4 Dilu 179, thi tdt cd TVHD bao gdm 

cd ehft tich hdi ddng thdnh vien, giam ddc cd the 

la ngudi dai dien theo phdp ludt cho cdng ty trft 

khi ben thft ba biit duge ban che cfta TVHD 

trong giao dich do, trong thyc te de chftng minh 

thi ndo ben thu ba "biit dugc ban chl" la dilu 

khdng dd dang. 

Thir ndm, LDN ndm 2014 vdn chua quy djnh 

thdng nhat quyen rftt vdn cfta ede TVHD, cu the 

khodn 3 Dilu 175 quy dinh TVHD dugc quyen 

ehuyin nhugng toan bd vdn gdp eho ngudi khac 

neu dugc cdc TVHD edn lai ddng y, cd nghia la 

cdc TVHD edn lai phdi nhdt tri. Tuy nhien, theo 

khoan 4 Dilu 177 vd dilm a khodn 1, khodn 2 

Dilu 180, thi TVHD dugc nit vdn nlu dugc 2/3 

sd TVHD ddng y. 

Thir sdu, theo quy dinh khodn 3 Dieu 172 

LDN nam 2014, CTHD khdng duge phat hdnh 

bat ky logi chftng khodn ndo vd eiing khdng dugc 

phat hdnh trdi phieu nhu nhiing loai hinh edng ty 

khac cd tu each phap nhan. Ban chat cfta trai 

phieu nhu mdt quan he vay tdi san giua doanh 

nghi$p vdi ngudi chft sd hiiu trdi phieu, ngudi 

chft sd huu trai phieu khdng the can du vdo viec 

qudn tri cdng ty nhu ngudi sd hiiu vdn gdp. Nhu 

vdy, khd nang huy ddng vdn cfta cdng ty la rat hgn 

che so vdi cdc logi hinh doanh nghiep khac. 

Thu bdy, theo quy dinh khoan 2 Dieu 172 

LDN nam 2014, CTHD ed tu each phdp nhdn. 

Dieu ndy dudng nhu mdu thuan vdi quy dinh tgi 

khodn 3 Dieu 93 Bp ludt Ddn sy nam 2005, bdi 

theo dd thanh vien cfta phdp nhan khdng chiu 

trach nhiem thay cho phdp nhdn ddi vdi nhihig 

giao dich do phap nhan thyc hi?n, trong khi dd 

chiing ta biet rang, TVHD chiu trdch nhiem vd 

hgn va Uen ddi vdi nhau ve nghia vy tdi sdn cfta 

CTHD. 

Thit tdm, theo quy dinh tai diem b khodn 1 

Dieu 172, diem d khoan 2 Dieu 176 LDN nam 

2014, thi TVHD ehiu traeh nhiem bang toan bd 

tai sdn cfta minh ve cac nghia vy cfta cdng ty, lien 

ddi chiu trach nhiem thanh todn het sd ng edn lai 

cfta cdng ty neu tai sdn cfta cdng ty khdng dft d l 

ftang trdi sd ng cua cdng ty. Dieu nay cd nghia 

chft ng chi dugc y6u cau cdc TVHD tra ng tilp 

khi tdi sdn CTHD da duge thanh ly het nhung 

khdng dft, neu trong thdi gian dd md TVHD chft 

ddng tdu tdn tdi sdn thi se dnh hudng din chft ng 

rat nhieu. 
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Thir chin, theo quy dinh tai dilm b khodn 1 

Dilu 172 LDN nam 2014, thi TVHD cua CTHD 

chi cd thi Id ca nhdn, md khdng the la phdp nhdn. 

Ngudi lam ludt cho rdng, bdi vi TVHD phdi chiu 

ftdch nhiem vd ban ve nghia vu tdi sdn nen chi cd 

ca nhdn mdi phft hgp. Chftng ta thdy, trach nhiem 

vd ban la phai l4y todn bd tdi sdn hien cd, tham 

chi tdi sdn se cd trong tuong lai de tra ng cho den 

khi hit ng mdi thdi. Hien nay, xu the mua ban va 

sap nhdp doanh nghiep ngdy eang nhieu, phdp 

nhan van cd thi kl thfta cdc quyen vd nghia vy 

cho nhau, vay tgi sao khdng the quy dinh TVHD 

cung cd the Id mpt phdp nhan? 

2. M$t sd kiln nghi nham hodn thien phap 

lu^t vl cdng ty hop danh 

LDN nam 2014 dugc Qudc hdi nudc Cdng 

hda xa hgi chft nghia Vi8t Nam khda XIII, ky hpp 

thft 8 thdng qua ngay 26/11/2014 va cd hieu lyc 

tft ngdy 01/7/2015 dupc eoi la mpt budc cdi cdch 

the che ldn hai nham thu hut mgnh me hon nfta 

cdc ngudn luc dau tu phdt trien kinh t l - xa hdi. 

Tuy nhien, de logi hmh CTHD trd thdnh mpt hinh 

thfte thu hftt cac nha ddu tu lya ehpn, ehung tdi 

xin de xudt mpt sd gidi phdp nhdm hodn thi^n quy 

dinh phdp luat ve loai hinh cdng ty nay nhu sau: 

Thu nhdt, nSn tach bach ro loai hinh CTHD 

hien nay thdnh CTHD chi cd ede TVHD vdi it 

nhdt 02 TVHD trd len vd edng ty hgp vdn bao 

gdm tdi thieu 01 TVHD vd 01 TVHV. 

Thu hai, quy dinh TVHV phdi chiu hich 

nhiem ve cde khoan ng efta cdng ty trong phgm vi 

so vdn da cam kit gdp vdo cdng ty vd quy dinh to 

rang, ey thi vl cdc quyln loi cfta hp d l thu hut 

ddu fti vdn eho CTHD. 

Thii- ba, quy djnh ro vl ngudi dai dien cho 

CTHD trong cdc giao dich ey thi ddi vdi ben ttft 

ba, cung nhu quy dinh thdng nhdt viec TVHD 

thodi vdn ra khdi CTHD. 

Thir tu, ndn quy dinh CTHD Id loai hinh 

khdng cd hi each phap nhan nhu trong LDN nam 

1999 de phft hgp vdi quy dinh Bp ludt Dan sy 

ndm 2005, ddng thdi khdng cho phep CTHD phat 

hdnh cd phieu nhimg dugc quyen phdt hdnh frai 

phieu dS tao dieu kien cho cdng ty de dang huy 

dpng vdn. 

Thtt ndm, quy dinh cho phep chft ng dugc yeu 

cdu mgt trong sd cdc TVHD tra ng khi hp chftng 

minh dugc tdi sdn CTHD khdng dft trd hoac da 

yeu cdu CTHD thuc hien tra ng trong mpt thdi 

ban ngan nhung CTHD khdng thuc hien. Ben 

canh dd, cdn quy dinh lai viec ban chl efta TVHD 

Id khdng duge lam TVHD hogc chft doanh ngbi|p 

tu nhdn trong bdt ky trudng hgp nao. Ngodi ra, 

cung nen xem xet cho phep phap nhdn cung co 

thi ftd thdnh TVHD cua CTHD dl da dang hda 

hinh thftc thu hftt cac nhd ddu tu lua chon Q 

Tdi li^u tham khao: 
1. Phgm Duy Nghia,^ Gido trinh Lugt Kinh ti. Tap 1: Lugt Doanh nghiip. Tinh hudng - Phdn tich - Binh 

ludn. Nxb. Bgi hgc Qudc gia Hd Npi, Hd Ngi, 2006. 
2. Ngo Huy Cuang. Khdi niim cong ty hgp danh tgi Lugt Boanh nghidp ndm 2005. Tgp chi Nghien cmi 

lap phdp sd 11, thdng 6/2009. 
3. Li Viet Anh, Ve tu cdch phdp nhdn cua cong ty hgp danh. Tap chi Nghien ciru lgp phdp sd 113 thdng 

01/2008. 
4. Bo Van Bgi, Cdn quy dinh hop ly ve cong ty hop danh. Website cua VCCLhttp.//www.vibonline. 

com.vn /vi-/Home/TopicDetail.aspx?TopicID=515/. 2005. 
5. Bgi hgc Lugt Hd Ngi, Gido trinh Lugt Thuang mgi, Nxb. Cong an nhdn ddn. 2006. 

I Ddn chCi & Phdp ludt 

http://http.//www.vibonline



