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Vtistraci: 
With the adoption ofthe Law on Organization of People's Courts. Vietnam's 
legal system rinalty give out the precedent/case law as one of the bases for 
the "the court shall review, apply in the trial". However, how the Viemam's 
precedents were formed, how it is applied and what it is similar or different 
from the precedents applied in other countnes. This article shall help lo find 
answers for the questions posed above. 

T rong dac tnmg ciia hai hfi thdng phdp 
iuat common law (hfi thdng Thdng 
ludt) va ci\il taw (Hfi thdng Lu t̂ 

thdnh vdn) thi "'an lfi" \dn dugc xem nhir Id 
mpt "dac sdn" ciia ddng hg phdp lu^t 
common law. Tuy nhifin, trong xu hudng 
"toan cdu hda" hien nay. hai ddng hp phdp 
luat nay dang tifim c ^ vdi nhau vd tim cdch 
dung hda nhihig khac bifit vdn dugc sii dung 
ldm dac tnmg de nhan dicn Do dd, trong 
phdp ludt hifin dai. nhdc den an lfi, ngudi ta 
khdng chi thay an lfi dugc su dyng trong hfi 
thdng luat ciia cdc nudc trong ddng hg phdp 

I LAP PHAP-ys^M(333)T3n017 

luat common law ma a cac nuoc von 1̂  dien 
hinh cua dong hp civil law nhu Phap va 
Due, viec su dung an 1? cung da, dang va 
ngay cang ma rpng. 

Vi?t Nam la mpt trong nhiing qudc gia 
chiu anh hucmg cua he th6ng phap lujt 
Phap, dupc xep vao nhom nucrc coi trpng he 
thong phip luat thanh van. Tren thirc t6, he 
thong phap lujt Viet Nam hien nay van con 
chua day dti, Ijc hau; nhieu ngi dung quy 
djnh CO each hieu mau thuan nhau. gay kh6 
khan Ion khi ap d^ng phap lujt, dac biet la 
doi voi cac ca quan Toa an. Truoc thuc tranp 
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^o. Bg Chinh tri da ban hanh Nghi quyet sd 
-̂ ^ ^O-TV ve Chien luge cdi each tu phdp 
den nam 2020, ngay 0206'2005. trong dd 
neu rd: "TAND tdi cao cd nhifim vu tdng ket 
kinh nghifim xet xu, hudng dan dp dung 
thdng nhdt phap luat, phdt trien an le... timg 
budc thyc hifin cdng khai hda bdn dn". Vd 
ngi dung nay da dugc thfi che hda, dua vdo 
quy dinh tai diem c khodn 2 Dieu 22 Ludt 
Td chuc TAND nam 2014. An lfi trd thdnh 
mpt trong nhunng cdn cii de cdc "Tda dn 
nghien ciiu, dp dung trong xet xu". 
1. .\n le ' goc nhin cua cdc nirdc trong h^ 
thong common law 

Theo Td difin Black's law, an Ifi 
(precedent) dupc dinh nghia: "1 . Ld \ific 
ldm luat cua tda dn khi cdng nhdn vd dp 
dyng cac quy tdc mdi trong qua trinh xet xir; 
2. Vu vific dd dugc gidi quyfit ldm co sd dfi 
dua ra phan quyfit cho nhiing trudng hgp cd 
tinh tiet hodc vdn dfi tuong tir sau nay"'. 
Chung ta ciing biet rang. Black's law Id cudn 
tir difin dugc dua ra bdi Henry Campbell 
Black (1860-1927). la ngudi da tao ddu dn 
sau sdc trong bdi cdnh lap phap ciia My-, do 
do. cd the hifiu thudt ngU an Ifi (precedent) 
dua ra d Black's law la cdch hieu vd quan 
diem \e an lfi ciia cac qudc gia theo ddng hg 
phdp ludt common law, ma cu the nhat Id d 
My, Cdch thiic dp dung precedent cung 
dugc dan chieu den mdt thudt ngir gde Latin 
la "stare decisis", dugc gidi nghTa la: "Hpc 
thuyet ve dn le Id sir can thifit de tda an dp 
dyng cdc quyfit dinh tu phdp trudc dd neu 
nhu trong vy kifin tyng xudt hifin lai nhimg 
tinh tifit tuong t\r"̂ . 

Cdn iam ro ve nguyen tac dp dyng 
phdp ludt tuong t\r ndy, bdi le cdch thuc ap 
dung an le vdi vdi each hifiu chung chung 
rang, dp dung quyet dinh cua tda dn trudc 
cho vu viec sau. khi \TJ \ ific dd cd cdc tinh 
iiei tirang ur se gdy hieu ldm rang se khd cd 
hai hay nhieu vu \ iec gidng nhau de dp 
dung, va bifit dp dyng gidng nhau theo mirc 
do nhu the nao ddi vdi mgt bdn an da cd 
trudc? Nguyen tdc "stare decisis" xudt phdt 
tir tu tudng cdng bdng cua nha triet hgc 
Aristotle Id "Cac trudng hgp gidng nhau 
phdi dugc xii ly nhu nhau" (Like cases 
should be treated alike)*. Vd vi vdy, ky thuat 
de tao ra dn lfi va vdi ngu\ en tac dp dyng dd 
Id dua tren each thiic suy luan tuong tu. Khi 
tda an gidi quyfit vy \iec ddu tien chi tao ra 
hinh mau hay phac thao nfin mgt quy tdc. 
Mpt quy tac hay nguyen tdc dn lfi dugc hinh 
thanh phdi trdi qua hdng loat cdc vu vific 
tuong tu \ fi sau. Cdc thdm phdn sau ndy khi 
gidi quyet mgt vu vific can phai xac dinh va 
ddnh gid ly le tuong ti/, nfiu vu vific ndy 
tuong tu thi se dp dung ly le trong ban an 
trudc de gidi quyfit vu vific hifin tai, neu 
khdng tuong tu thi khdng dp dung*. 

Trong khi dd, d Anh, dn lfi dugc sir 
dyng \di mgt danh tir chung la "case law". 
Trong nhieu the ky trudc, case law Id mgt 
ngudn chinh trong he thdng phap ludt Anh 
vd dfin ngdy nay van rat quan trgng. Trong 
he thdng ciia Anh, "case law" cung dugc 
hifiu Id nhiing quyet dinh dugc dua ra bdi 
thdm phan trong cac vu an trudc dd. Trong 
quyet dinh cua timg vy vific thi thudng cd 
hai muc dich chinh: thir nhat, dd la tim ra 

Nguyen v4n- "the making of law by a court ID recognizing and ^jplying new rules while a administenng justice 2 
A decided case thai fumisbes a basis for dctennining later cases involving sunilar fad or issues" 
httrv/thcUwdictionaiy.oig/aniclcrtvho-was-beniy-campbell-black/. 
Nguyen ^^"•f*^ ^^^^ (stahr-<e di-sl-sis orstair-ee). n.[Utin ~to stand by things decided"] The docinne of prece­
dent, under which it is necessary f a a coun lo follow earlier judicial decisions when the same points ansc again in 
litigation. 

x m hllp:'-.lpha.f<lu =d"'-»U«VlMBrt420fiv=5.htm. tmv cap ngay 14 122016 
XOT-An It: \1 ,̂l V. vm ac ly Infa v , 6^ xmT. Do Thani, Tnmg. G,an» >,™ kh™ Lujl Htali chlnh. Traong DH 
LWTP HoCln V,„h hop-, U".»fa.»n™-cbTho„gT,nKhoaHoc/lL>il 1M .,dMcnu=120. 

^ NOHIIN CUU CT 
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xem sir that Id gi' Va muc tieu thii hai la Idm 
the ndo de dp dyng phdp luat vdo trong 
trudng hpp thuc tien dd. Trong muc tieu thii 
hai ndy. cd the tao ra an lfi (case law) vdi y 
tudng rdng, mdt trong nhiing quyet dinh da 
dupc tao ra bang each dua ra cdch dp dung 
phap luat cho mdt t^p hgp cdc tinh tiet tren 
thuc te, va ddi vdi nhiing \'u \ iec sau dd thi 
ciing xii ly theo eiing mdt cdch thiic, theo 
nguyen tdc stare decisis dugc md ta d tren .̂ 
Vdi \iec ap dung nguyen tac nay, he thdng 
phap ludt Anh iogi trir quan difim cho rdng 
se dua den su tu\ tifin ciia thdm phdn khi 
dng ta dp dyng phap ludt. 

Tuy nhifin, irong he Ihdng phap luat 
Anh - My, dn lfi rang bupc chinh thiic ddi 
vdi cac vu vific trong tuong lai, song d dd 
cGng ndy sinh vdn de: Ddu Id ranh gidi giiia 
dn lfi bat bugc va an lfi khdng bat bupc, giira 
phan bat bugc \ a phdn khdng bdt bugc etia 
mgt bdn dn? Vific nhiing tda an nao cd the 
tao ra cdc an lfi cd tinh chat bdt huge phdi 
tudn thil vdi cdc tda khdc thi nd phy thugc 
m t̂ thifit tdi cdu triic ctia hfi thdng tda dn. 
Trong khi dd. vific ddnh gid xem phdn ndo 
la phdn bdt bupc va phan nao Id phdn khdng 
bat bupc trong mgt ban an thi ranh gidi co 
ban la phy thugc vdo su phdn bifit giiia ratio 
decidendi vd obiter dictum. O dd, ratio de­
cidendi '' dugc hieu la 1\ do dc quyet dinh, 
day la nhan td bat bugc trong qud trinh suy 
ludn dan tdi quyfit dinh ciia tda dn. Day la 
phdn cd tinh chdt bat bupc vi nd la quy dinh 

ciia phdp luat md tda dn dijra vdo dd de dua 
ra phdn quyfit cho vu \ ific. ndi each khdc, 
day la quy dinh cdn thifit dfi dua ra phdn 
quyet cho \u vific. Trong khi dd obiter dic­
tum ^ dugc hieu la ldi nhdn xet vd binh ludn 
ciia dng thdm phdn, vi the nd khdng cd gia 
tri bat bugc. Tdt nhien. ngay cd cac quyet 
dinh tu phdp thdng thudng khdng cd tinh 
chat bdt budc nhung van cd tinh thuyet phyc 
cao, phy thugc vao vi tri va uy tin ciia ngudi 
thdm phan. Ddi khi vific phan djnh giiia 
ratio decidendi vk obiter dictum thdt de 
ddng. nhat Id khi vj tham phdn dua ra ban an 
cd y thirc rd rdng rdng minh Id ngudi lam ra 
luat, ehi ra mpt cdch ro rdng tuyfin bd ndo 
cua dng ta Id "obiter" vdi nhirng cdch ndi 
nhu: "Tdi mudn bd sung rdng..." nhung cd 
nhimg trudng hgp, cac tham phan bdng cau 
tuyen bd kem theo quyet djnh da khdng y 
thuc dugc rang dng ta dd vugt ra ngoai ranh 
gidi phan bifit giua "ratio decidendi" vd" 
obiter dictum". Vdi nhiing vy vific nhu vdy, 
thi vific chi ra ranh gidi giiia "ratio deci­
dendi" va "obiter dictum" phy thugc vdo cdc 
thdm phdn trong cdc vu vice sau dd, cac luat 
su thyc hdnh, cdc nhd nghien cim ludt, sinh 
vien va cac ddi tugng khdc vi nhifiu nguyen 
nhdn da di tim hieu va phan bifit chung^ ddc 
bifit khi mudn sir dung chiing vdi tu each Id 
mgt an lfi. 

Cd the hifiu cdch thue ldm vific vd ra 
bdn dn cua cdc dng thdm phdn nhu sau: "Cdc 
dng tham phan ngdi ldng nghe chiing cir vd 

58 

5 Nguyen vin: "Case law comes from the decisions made by judges m lhe cases before them (ihc decisions of juries do 
not make case law), in deciding a case, there are two basic idsks first, cslabhshing what the facts are. meaning what 
actually happened; and secondly, how the law applies to those facts. It is the second task that can make case law, and 
the idea is that once a decision has been made on bow the law applies, lo a particular sct of facts, similar facts m later 
cases should be ireaied m the same way, following the pnnciple of stare decisis described above.", Fnglish leaal 

7 Xem Blacks law. nguyen vSn' " .ratio decidendUray-shee-oh dcs-«schwa»-<l«i-dl). n.[Latin •'the reason for d 
ciding"]I. The principle or rule of law OTI which a court's decision is founded <many poorly written judicial opinions 
do not contain a clearly ascertainable ratio decidendi>.2 The rule of law on which a later 
court thinks that a prcMous coun founded lU decision, a general rule without which a ca.se must ha\c been dccirf A 
otherwise" 

K Xem Black's law. nguyen van." . judicial comment made while delivenng a judicial opinion, but one thai is unn 
ess3r> lo tbe decision m the case and therefore not precedenlial (although it may be considered persuasive) 

9 Xem them "Comparaii\c law", LUJ Michtjl Bordan. p. 90. 

HOHItN cini , 
L A P P H A P /S605(333)T3/2017 
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cdc tranh cdi phdp ly, dfi roi chudn bj cho 
mpt quyet djnh \ iet tay - dugc hifiu la mdt 
phdn quyet cho bfin thdng cudc, vd nen tdng 
eiia phan quyfit ndy la nhimg gi ma hg tin dd 
la su that \a lam the nao dfi dp dung phdp 
ludt vdo vy viec dd. Quyet dinh ndy dugc 
xem nhu la phan quyet, thdng thudng thi nd 
kha ddi vd thudng bao ham nhieu y kicn 
hoan todn khdng lien quan den vu \iec, 
ngodi ra cung bao gdm cdc giai thich vfi 
nguyen tdc phdp ly ma tham phdn dd su 
dyng dfi dua ra quyet dinh. Nhirng giai thich 
ndy dugc ggi Id "ratio decidendi"'". Nhu 
vay, bdn dn ciia cac nudc trong hfi thdng 
phap ludt common law, dii cd the trd thanh 
dn lfi hay khdng thdnh an lfi thi nd se la mgt 
van bdn chua dung rat nhieu nhimg lap ludn 
cua thdm phdn. trfin quy djnh ciia phdp ludt 
md dng ta cho rang cd lifin quan den dc dp 
dyng trong trudng hgp dang xel xu, cd the 
bao gdm vific vifin dan cac nguyen tdc trong 
cac dn lfi trudc hoac khdng. Chinh nhirng 
phan ly lu^n nay (bao gdm cac nguyen tdc 
dugc tudn thu - ratio decidendi; vk cd the cd 
cac binh ludn, suy nghT va each hifiu cua 
tham phdn ve vy vific - obiter dictum) se t^o 
CO sd cho cdc tham phan. luat su nghifin cim, 
xem xet, dp dyng ddi vdi nhijng trudng hgp 
sau nay cd tinh tifit tuong tu theo nguyen tdc 
"stare decisis". 

Cung can ndi them ve vai trd ciia tham 
phan trong cac qudc gia theo he thdng phdp 
ludt common law, tham phan hay cd the ndi 
la tda an dugc xem la mpt chii the "lam" 
ludt, hifiu theo hai nghTa: 1) Thiim phan khi 
la chii thfi dp dyng phap luat thi thdng qua 
ho t̂ dgng giai thich phap luat. thdm phdn 

dua ra nhiing cdch hieu cho cac quy pham 
phdp luat dfi dp dyng phap luat (ddi vdi 
nhirng trudng hgp ludt thdnh vdn quy djnh 
chua rd rang, chua cu the), tao ra nhumg 
nguyen tac mdi hoac each hieu mdi cho 
nhiing quy djnh ciia phap luat vdn da co. 2) 
Thdng qua hoat ddng \et xir ctia minh. tham 
phdn cd the dua ra nhimg nguyen tac dp 
dung phdp ludt mdi de dieu chinh cac quan 
he xa hgi phat sinh (md ludt thanh van chua 
quy djnh). 

Tuy nhien, d Anh, cd mgt thyc le 
dugc cdng khai chap nhdn dd Id du cdc tda 
an Anh tao ra luat \a thay ddi ludt bdng cac 
ban an, nhung cac tham phan cd xu hudng 
ra sifc bifin ludn trong cac ban an rang hg chi 
lim ra cdc quy djnh cua phap luat da cd hodc 
cac ndi dung \dn cd trong cac dn lfi truac 
dd. hifim khi cd the thay cac tda dn cdng khai 
\ ICC 1̂ 0 ra ludt mdi''. Trong khi dd, cdc thdm 
phdn cua tda an M\ cd xu hudng gidi thich 
cac quy dinh, cac nguyen tae vdn da cd sdn 
trong quy djnh ciia hfi thdng phap luat. hon 
la tao ra ludt mdi theo dting nghTa den cua tir 
nay (cd the tham khdo qua cac dn lfi ndi lieng 
ciia tda dn My nhu: An lfi Miranda, An lc 
Mabury kifin Madison...). Cd le, dii cung 
chiu dnh hudng eua ddng hg phap luat 
common law, nhung d Anh vd My van ed su 
khde bifit, vi M\ vdn cd mdt hien phdp thdnh 
vdn. trong khi d Anh thi khdng cd, do dd cdc 
thdm phdn cua tda dn cua My van cd mgt van 
ban mang tinh chat "tdi cao" dc dya vao. dfi 
vifin dan, dfi giai thich cho nhixng phan quyet 
ciia minh, trong khi dd thi cac tham phan ciia 
Anh khdng cd dugc dieu ndy. 

Them vdo dd. khi nhin nhan ve an lc. 

Ngu\ en vSn: "The judges listen lo Ihe evidence and the legal argument and then prepare a wrinen decision as to which 
pan> wins, based on what they belie\'e the facis were, and how the law applies to them. This decision is known as the 
judgment, and is usually long, containing quite a lot of comment which is not strictly relevant to the case, as well as an 
explanation ofthe legal principles on which the judge has made a decision The explanation ofthe legal pnnciples on 
which the decision is made is called the ratio decidendi - Laiin for the "reason for deciding' Il is Ihis pan of the judgment. 
Lno«Ti as binding precedent, which forms case law. All the parts of thejudgmeni which do not form part ofthe ralio de­
cidendi of the case are c^led obiicr dicta - which is Latin for 'things said by the way"'. Knghsh legal, p 13 
Xcm Compcr.Ui\e cua Micheal Bordan, 

S6 05(333) T 3 / 2 0 1 7 V L A P PHAP "S* 
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d cac nudc trong he thdng phdp luat chung 
.A,nh - My. ngudn de cd the trd thdnh dn Ie 
la "vd ke", tat ca cac ban dn deu cd ca hdi 
trd thdnh an le khi trong qua trinh thuc hifin 
hoat dgng xet xu ciia minh, neu tda dn vifin 
dan va dp dung nd de lam cdn cu quyet djnh 
mdt bdn dn thi nd se trd thdnh an le cho cac 
vu viec kifin tyng sau neu cdc tinh tiet tucmg 
tu lai xudt hifin. Cimg vdi dd, d cac qudc gia 
trong he thdng phdp ludt nay thi vific xuat 
bdn dn lfi cung khdng phdi Id mdt "trach 
nhifim phdp ly" cua bat ky mgt ca quan nhd 
nudc ndo, ma chi Id: "mgt tap hgp dudi dang 
sach va dupc sir dyng bdi cdc luat su de 
hudng dan cho sir chudn bj vdi nhung bdng 
chiing tuong tu"'-. 3u xuat ban ndy chi don 
gidn de phd bifin vd phyc vy cho vific sir 
dyng trong thuc te. theo dd cdc luat su cd 
thudn tifin hem khi dp dyng cho cdc ngir 
canh. cdc trudng hgp cy the"". 
2. An t̂  trong each nhin cua cdc nudc 
theo h^ thong ci\il law 

Mac dd an lfi cd vai trd quan trgng 
trong hfi thdng common law, nhung nhin 
vao ljch sir thi cd the thdy, ngay ca hfi thdng 
civil law, an lfi cung dugc nhdn thuc la ddng 
mgt vai trd quan ugng. Bang chiing la vice 
Hoang dfi Severus (eai trj La Ma tir nam 193 
den 211) da cho phep thdm phdn bd sung 
nhdng Id hdng cua luat thdnh \an bdng tap 

qudn vd thyc tien xfit xir cac \ y an tuong t\r 
(mgt hinh thitc ciia an Ifi). Nhung dfin ndm 
529, Hodng dfi Justinian da ciirn cdc tham 
phdn La Ma quvet djnh cdc vy \ ific md 
khdng dya vdo lugt thdnh vdn. Bdn ndm sau, 
Justinian da khdi phyc lai chinh sdch cua 
Severus bdng \ icc cho phep cac thdm phan 
bd sung nhung ke hd ciia phdp luat thanh 
van khi dp dyng nd. \ i \ay. trong ljch sir 
phap luat La Md, cdc van ban tap hgp cac 
ban dn vd Idi phan tich nd (digest) dugc coi 
la cd gia trj phdp ly nhu la luat khi tham 
phdn sudyng nd'"*. 

Xet ngay ddi vdi he thdng phap lugt 
cua Cgng hda Phap, dudi dnh hudng cua 
Cach mang tu san Phdp va cac quan diem 
tien tifin ciia chu nghia triet hgc Khai sang, 
nudc Phap da md dau cho xu hudng phap 
dien hod phdp luat d chau Au'-. Bg ludt Ddn 
sy (BLDS) Phdp dupc xem la mgt sdn phdm 
ndi tifing vd difin hinh cho tien trinh phap 
dien hda phdp ludt d Phap. Tuy nhifin, Difiu 
5 BLDS Phap 1804 dd de cao qua muc ho t̂ 
dgng phdp dien hda khi quy djnh "Nghiem 
cam tham phdn gidi quyet nhirng vu vific 
dugc giao xet xir bang each ddt ra nhung 
quy djnh chung \ a cd tinh chat quy phgm"'*'. 
Dieu luat nay da gidn tiep dua den vific 
khdng su dyng dn lfi trong hoat ddng xet xir 
ciia cac thdm phan d Phap. Ban dau, ngudi 

12 Xcm lhu?t ngii "Doctnnc Precedent" trong Black's law. 
13 Xem Black's law: " .. Collections of Precedents have existed from very early times In this connection precedents 

mu.st not be confused with judicial prcccdcnls or case law. We refer here simply lo common-form instruments compiled 
for use in practice, whereby the lawyer can be more or less certain that he is using the correct phraseology for Ihc 
particular case before him. They were usedboth in conveyancing and litigation. " 

14 Stare Decisis In Civil-law Countnes The Last Baslion, in The Themes In Comparative Law In Honour Of Bernard 
Rudden 

15 Cho t6i trirdc Cach m ^ g Phap (1789). nudc Ph4p van kh6ng c6 mpt h? ih..ng phip tu|t thdng nhai. dat nuoc nay 
bao gom hai \^ing chu yeu, dupc ngSn each boi song Loire chay trong kh.i.mg giiia Geneva vk Bo bien Atlantic 
Vung nho hon o phia nam ^Pays de droit icnl) c6 cac v3n ban lu^i dugc phap dien h6a. dya tren truyen thong luat La 
Ma. con siing phia bac chicm 3 '5 linh thfi dai niroc (Pays dc coutumcs) l̂ i ap dyng l4p quan phap co nguon aw.- chu 
\cu tir E>uc va dupc g^ I91 bm cac ci nhan Nhu Voltaire di nh^n xet, myt ngudi di khip nuoc Phip si buyc phai 
ch|u sy thay doi phap lufl thirong xuytn nhu thay doi ngya Do do, nAm dau tiin sou Cach mfmg U nam roi loan ve 
chmh iq. xa hgi n6i chung het siic hon loan, chinh vi v^y. trgng dicm \av dung lu?t dupc djit vao cic cupc cai each 
d$c bi?i la trong cac quan h? dan si; vi thuang m?i Khi tinh hinh on d|nh dudi sy kicm soil cua N jpiilcon Bonapjric' 
vcri no lvc to ldn cua ong. nim 1800 - khi Napoleon Bonaparte tro ihanh Quan Tong tii dc nhil cua nudc Cpng hoa 
ong da chl djnh mpi Uy ban phip dicn h6a vi thinh qua dem I91 la BLDS Phip (hay cdn gpi li Bp lu^t Napoleon -
1S04) - Xcm Micheal Bordan, sdd. 

16 Xem BLDS Phip 1804 
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ta cho rang. Bd liî t nay hodn hdo vd rd rdng 
tdi miic bat cii mgt su gidi thich ndo ciia cdc 
hgc gid ttong nganh luat dfiu khdng nhihig 
khdng cdn thifit md cdn lam hdng bd ludt. 
Quan difim ndy cho rdng BLDS ndm 1804 
la tuyfit ddi hodn hdo vd rang, nd ham chiia 
ldi gidi cho mgi van de cd the xdy ra, dd ngu 
trj nudc Phdp trong ca thfi ky XIX". Tat 
nhien, hau het cac ludt gia deu hifiu rd viec 
coi Bg luat la tuyfit ddi hoan thien chi Id dieu 
vien tudng vd cdng tdc hodn thifin cac ke hd 
ciia Bg ludt (dieu ma ngudi ta khdng san sang 
cdng khai) don gidn la chi cd the giao cho tda 
an. Vd day ciing la mgt phdn ly do giai thich 
cho sy xuat hifin Tda Phd an trong hfi thdng 
tda dn ciia Phdp (the court of cassasion)'^ 
Mgt trong nhiing nguyen tdc hoat dgng ciia 
Tda Phd an Id thdng qua hoat ddng gidm ddc 
tham ciia minh, gdp phan gidi thich phdp 
luat trong nhung trudng hgp phdp ludt chua 
quy djnh cy the, tir dd dua den vific hieu va 
ap dyng phdp ludt mgt cdch thdng nhat. Cdc 
tham phan Phdp khdng dp dyng BLDS ndm 
1804 mpt cdch cimg nhdc ma da "sira chua 
nhirng thieu sdt, bd sung nhirng difim cdn 
thieu, giai thich ldi vdn phii hop vdi hodn 
cdnh mdi ciia xa hpi"" va tat nhien, ciing 
gidng nhu ngudi Anh, hg khdng mudn cdng 
khai thira nhdn dieu dd. 

Khdng gidng vdi nudc Phdp, cho den 
nam 1871, nudc Due van chua cd mdt hfi 
thdng phap ludt thdng nhat'^. Trong khi 
BLDS 1804 ciia Phdp da cd nhirng thdnh 
qua va tao ra su dnh hudng den cdc nudc 
chau Au thi qua trinh phdp dien hod phdp 
lu9t d nudc Due van chua phdt trifin. Phdi 
den ndm 1900, BLDS Diic mdi chinh thiic 

ra ddi. Khdng ai cd the phii nhdn vai trd 
quan trpng ciia cdc bg luat vd ludt thdnh van 
d Diic. nhung trong rat nhieu trudng hop, de 
cd thfi hifiu ngi dung thuc sir cua cac van bdn 
phap luat cdn dp dyng thi khdng the khdng 
tim hieu ve cdc dn Ifi lien quan dfin viec gidi 
thich phdp luat. 

Vi dy. tir "vu khi" (weapon) trong Bp 
ludt Hinh su Diic ndm 1871, da khdng chi 
tifit hod tat ca nhiing loai via khi md ngudi 
pham tdi sii dung khi pham tpi dugc quy 
dinh trong Bg ludt ndy. Trudng hgp mpt 
ngudi diing hydrochloric acid de tan cdng 
ngudi khdc thi cd phai Id su dung vu khi hay 
khdng? Toa an tdi cao Cpng hda Lien bang 
(CHLB) Diic dd giai thich ve thudt ngir nay 
trong an lfi ndm 1971 nhu sau: "Theo Bg 
lual Hinh su Due dugc ban hdnh nam 1871, 
vu khi chi bao gdm cac cdng cy may mdc 
dugc sti dyng lam cdng cy tan cdng. Sau 
thdi diem ndy, khai nifim ve vii khi dugc 
hifiu nhu tren da thay ddi. Ngdy nay, cac 
chat hod hgc dimg Idm phucmg lifin dfi tan 
cdng ciing dugc coi Id vu khi. Vi vdy, hy­
drochloric acid dugc xep Id mgt lo^i vu 
khi"-". An lfi ciia Tda dn tdi cao CHLB Diic 
(ve dan su va hinh su) ludn dupc cdc toa an 
cap dudi tuan theo khi dp dung trong thuc 
lien dp dyng phdp lugt. Neu toa an cap dudi 
khdng ludn theo each giai thich va ap dyng 
phdp ludt cua cdc bdn an md Tda an tdi cao 
CHLB Due da tuyfin, thi cdc tod dn cdp dudi 
cd nghla vy gidi thich ro vi sao nd khdng 
tuan theo-'. Tham chi cac luat su ciing phdi 
thuc sir quan lam den an lfi, bdi neu khdng 
chu y den cdc an lfi ciia cdc toa an cap cao, 
thi ludt su cd thfi se phai bdi thudng thiet hai 
cho khach hang vi tu vdn khdng dung. Trong 

17 Xem Comparalive law, Micheal Bordan. 

18 Nguyen vini^Thcy ongmatc in the events ofthe French Revolution. A law of 27 November 1790 instituted a "Tribunal 
of C.iss.iiion which by virtue of the senatus - consultum of 28 Floreal Year XII. become the Court of Cassatio Yet 
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ITnh vuc luat hien phdp, cdc dn lfi ciia Toa an 
Hien phap CHLB Diic cd hifiu luc nhu luat. 
nd bat budc cac toa an cap dudi phdi tuan 
theo. Dieu 31.1 ciia Ludt Tod an Hifin phap 
Due quy djnh "Cac quyet djnh cua Toa an 
Hifin phdp CHLB Dire cd hifiu luc bat huge 
vdi cdc CO quan cua chinh quyfin lien bang 
va cac tieu bang ciing nhu tat cd nhimg toa 
dn \ a cdc co quan nha nudc khdc". Tod dn 
Hifin phdp CHLB Due cd vi tri dac bifit 
trong he thong tod dn ciia nudc Diic. Cac 
quyel dinh eiia nd cd hifiu luc cao hon luat 
lifin bang, trir Hien phdp. Day la mgt ddc 
tnmg CO ban khi de cap Idi vai trd ciia an lfi 
trong he thdng phap ludt nudc Diic hifin nay. 

Hon nira, trong mdt khdng gian phdp 
ludt ciia Lien minh chdu Au rpng Idn hon 
ph^m vi phap tuat qudc gia, cdch thuc sir 
dyng va ap dung an lfi ciia Toa an Cdng ly 
chau Au da tac dpng khdng nhd dfin tu duy 
phap luat cua cac tham phdn d Phap vd Diic. 
Bdi vi, khi giai quyet cdc vdn de cd lien 
quan den phdp ludt ciia Lien minh chau Au, 
thdm phan cua cd hai hfi thdng phdp iuat 
Phap va Diic khdng thfi trdnh khdi vific sir 
dyng cac an Ifi ciia Toa an Cdng ly chdu Au. 
Difiu nay da tac dgng dfin vdn hod phdp ly 
trong xet xii cua cac tham phdn cdc nudc 
thdnh vifin. Vific van dyng an lfi vdi vai trd 
la ngudn ludt bd trp dfi tdng linh thuyfit phyc 
cho cac ban an da va dang trd thdnh mpt xu 
hudng ndi bdt trong ngi dung cdc ban an cua 
Tod an cac nudc thugc hfi thdng phdp ludt 
ddn ludt d chdu Au". 

Nhu vdy, lir nhung vi dy dua ra d Phdp 
va Diic, cd the nhdn thdy tifin trinh khang 
dinh vai trd ciia dn te trong hfi thdng phdp 
ludt Phdp va Diic khdng chi mdi gdn day, ma 
da tu rdt lau trong ljch sir, mdc dii khdng cd 
truyfin thdng phdp ludt phat trifin d̂ ra tren co 

sd cdc an Ifi la ngudn ludt co ban nhu hfi 
thdng phdp Iuat cac nudc trong hfi ihdng 
phdp ludt AiUi - My, nhung an Ifi da ̂ trd 
thdnh xu hudng phdt trifin ciia hai hfi thong 
phap ludt Phdp vd Diic, td mpt bp ph^n 
khdng thfi thifiu trong phdp ludt ciia nhimg 
nudc nay. Hfi thong cac an lfi trd thdnh mpt 
ngudn bd trg cho cac thdm phdn khi xet xii 
trong trudng hgp ludt thdnh van chua day 
du, chua cd nhimg quy djnh bao qudt het tat 
cd cac trudng hgp thuc lien phdt sinh. Tuy 
nhien, vdi truyen thdng coi trpng phap lu t̂ 
thdnh vdn thi an lfi trong hfi thdng phdp lu t̂ 
Phdp - Diic, thudng dupc hifiu Id sy giai 
thich cdc nguyen tac. cdc quy ph^m phap 
ludt dupc quy dinh chua ro rang trong vific 
dp dung trong lung trudng hgp cy the. 
3. An 1̂  & Viet Nam - nhirng van de can 
xem xet 

Viet Nam la mgt t̂ udc gia coi trpng 
ludt thdnh vdn, the hien bdng vific trudc day 
chiing ta chinh thiic chi thua nhdn h^ thdng 
vdn ban phdp ludt la ngudn cho hogt dgng 
dieu chinh cdc quan hfi xa hpi cua cdc ca 
quan dp dyng phdp lual. Tuy nhien, cd thfi 
thdy rd rang d cac nudc coi trpng lugt thdnh 
van - civil law. hfi thdng ludt du dd sg den 
ddu, dil hodn thifin den cd ndo ciing khdng 
bao qudt hfit dugc tdt cd nhiing tinh huong 
phdt sinh trong cupc sdng. Vi vay, dp dyng 
dn lfi trong ho?t dgng xet xu cua tda an Id 
mgt yfiu cdu tdt yfiu. Tir nam 2004 tro di, 
TAND tdi cao da thudng xuyfin chgn Igc vd 
cdng bd cac quyfit djnh gidm doc thdm ciia 
Hpi ddng tham phan TAND tdi cao". Day 
la tien de cho vific timg budc thira nhdn vd 
dp dyng dn lfi d Vifit Nam. Qudc hpi Vifit 
Nam dd thdng qua Ludt Td chuc TAND. 
trong dd, difim c khodn 2 Difiu 22 cua Ludt 
nay da Ian ddu lien quy djnh vfi an lfi nhu 

Xem -An 1? trong h? thong phip luit dan sgr cac nudc Phip, Due vi v i ^ su dung in le o Vift Nam". ThS N 
Vin Nam, Hpc vi^n An ninh nhin dan. http://www.nclp.org.vn/ltinh nghiemquoctc/an-le-txong-he-thon ^ *"" 
luai-dan-su-cac-nuoc-phap-111 uc-va-vicc-su-dung-an-le-o-viet-nam " '^ 
TAND toi cao, "XJuyet djnh giam doc tham cua Hpi dong tham phin TAND loi cao" ( D ^ san cua Tgn chi T \ \ jn 
Quyen I, II). Ha Npi. 2004. Trong cac nim 2005, 2006, 2009, TAND tdi cao Hep tyc cdng bA cic quyet d,nh 
doc thim cua Hpi ddng thim phan vc Dan sî . Kinh doanh. Thuong mai. Lao d ^ g va Hinh sy. 
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sau: Hgi ddng thdm phan TAND tdi cao cd 
nhifim vy. quyen ban ". . . Lua chgn quyet 
djnh giam ddc tham ciia Hdi ddng tham 
phdn TAND tdi cao. ban dn, quyet djnh da 
cd hifiu luc phdp iuat. cd tinh chuan muc ciia 
cac Toa an, tdng kfit phdt trien thanh an le 
vd cdng bd an lfi de ckc Tda an nghien ciiu, 
ap dyng Uong xet xu". 

Nhu vdy, dudi gde nhin cua Vifit Nam 
\ e an lfi, cd the thay: 

Thir nhdt, chi cd Hgi ddng tham phan 
TAND tdi eao Id chu the duy nhdt duqc phep 
lya chpn cdc bdn an de "tdng ket", "cdriL 
bd" an lfi. Chua het, quy djnh "phdt trien 
thdnh an lfi" tai dieu khoan nay cung la mpt 
van de can binh ludn. Bdi le. neu hifiu vific 
"phdt trifin thdnh an lc" la vific Hgi done' 
tham phan TAND tdi cao, thi can ldm rd \ lei. 
"phdt trien" Id nhu the nao? Da\ la sy "phdt 
trien " ve mgt npi dung (cd the hieu la cd sy 
lac dpng vdo quyet djnh giam ddc thdm vdn 
cd trudc kia) hay la su "phdt trien " ve mat 
hinh thirc (don gidn la theo mdt sd quy trinh. 
thil tyc hdnh chinh dfi ndng cao vj tri cua 
quyfit djnh gidm ddc thdm thanh an tfi). Vific 
ban hanh Nghj quyfit sd 03 2015 NQ-HDTP 
ngdy 28/10'20I5 nham chi tiet hda npi dung 
t^i Difiu 22 Luat Td chirc TAND nam 2014 
vdi npi dung dieu chinh ve quy trinh lua 
chpn. cdng bd \ a dp dyng an lfi ciia Hpi 
ddng tham phdn TAND Idi cao. da phan nao 
lam rd \ ific "phdt trifin thdnh an Ifi" cd le 
thifin ve cdc thii tyc hanh chinh nhifiu hem. 

Thu hai. Dieu 2 Nghi quyet sd 
03/2015 NQ-HDTP cd dua ra nhimg tifiu chi 
de lya chpn an lfi nhu: 

" 1. Phai chua dyng lap ludn de ldm ro 
quy djnh ciia phap luat cdn cd each hifiu 
khac nhau; phdn tich, giai thich cac van dfi. 
sy kifin phdp ly va chi ra nguyen tac. dudng 
loi \u Iy, quy pham phap lual can dp dyng 
trong mpt vy vific cy thfi; 

2 Cd tinh chuan mye; 
3 Cd gid tri hudng dan dp dyng thdng 

nhdt phdp ludt trong xet xii, bdo ddm nhiing 
vy \ ific cd tinh tifit. sy kifin phdp ly nhu nhau 
thi phai dugc giai quyfit nhu nhau". 

Quv dinh nay dua den mdt sd \ an de 
\fi mat phap ly can phai lam rd: 1) Lieu cd 
the hieu rang bang quy djnh nay thi phap 
luat da chinh thiic thira nhan su giai thich 
phdp ludt cua Ida an, khi ban an ciia tda an 
"lam rd quy dinh ciia phap Iuat cdn cd each 
hieu khac nhau"? Lifiu cd mau thuan khdng 
tchi trong quy dinh ciia Hien phap cung nhu 
Luat Ban hanh \ an ban quy pham phdp Iuat 
khdng trao tham quyen giai thich phap luat 
cho Toa an? 2) Trong ngi dung ciia Nghj 
quyet neu tren. khdng cd bat ky mpt dieu 
khoan nao md ta rang: mdt bdn an nhu thfi 
nao Id mgt ban an cd chuan muc. hay ndi 
each khac thi ban an cd chuan mye can dap 
ling nhirng lieu chi gi, trong khi dd, day lai 
la mpt tifiu chi dc lya chpn mpt ban an de 
xem xet ud thdnh an lfi phai la "co tinh 
chudn muc". Ngay 6 4 2016. Chdnh an 
TAND tdi cao da ra Quyci dinh sd 220/QD-
CA. cdng bd 6 dn lfi dau tifin nhu mgt hinh 
thiic ngudn phap luat bd sung. Tuy nhifin, 
khi dpc vdo cdc ban an dupc "lya ehpn". 
dugc " tdng kfit", dugc "phdt incn" thanh 
cdc dn lfi trong quyfit djnh tren thi cd le, co 
sd ldn nhat dfi giiip dn lfi cd thfi dugc ap 
dyng va xem \ct cho cac vu vific cd "tinh lifit 
tucmg t\r" dd la cde lap luan, cac Iy lfi ciia 
Hpi ddng xet xir de gidi thich cho mpt 
nguyfin tdc, mpt quy djnh ciia phdp ludl chua 
rd rdng, hay chi la nhimg lap luan lam rd ede 
tinh tiet khdch quan ciia vu vific ciia Hdi 
ddng xet xu da khdn§ dugc chii trgng dung 
mye. Cac an lfi van rat "dam net" vific tdng 
kfit dn. tdng kfit cdc linh tiet vu vific, rdi dua 
ra kfit luan ma khong cd nhiing ly le thuyfit 
phyc vi sao ma Hpi ddng tham phan lai nhin 
nhdn vy viec theo hudng nhu vay, hay vi sao 
lai cd cdc kfit luan dd. Dieu nay sc dua den 
mdt khd khan rat Idn khi dp dyng c^c an le 
cho cac \ai vific sau nay cd tinh tiet tuong tu. 
Neu nhu Uong an lfi cua Anh - My thi ngi 
dung bdn an dugc viet ra vdi nhiing lap ludn. 
ly le ciia tham phdn, nfiu nhu dng ta mudn 
gidi thich. chiing minh cho mdt nhan dinh. 
mdt cdch hieu thi can vifin dan dfin rat nhifiu 
nhiing each hieu tuong ty, nhuTig nguyen Idc 
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(ratio decidendi) dugc nit ra tir nhung an lfi 
trudc dd. Vdi nhung Iy luan chuyfin sdu, sdc 
ben va day dan nhu \ ay Ihi mdi mong dua 
den mdt bdn an cd tinh thuyet phyc. Va chi 
khi Hdi ddng xet xir ciia nhiing vy vific sau 
hieu mdt cdch rd rang ve tu duy va each lap 
ludn ciia Hdi ddng tham phdn tron§ an le 
dugc dua ra thi hg mdi cd the ddi chifiu xem 
nen xel xir cho vy viec tuong tu nhu the ndo. 
Thyc te ma ndi, 6 an le dau lien ciia Hpi 
ddng tham phan TAND tdi cao dua ra trong 
Quyet djnh sd 220/QD-CA ve cdng bd an lfi, 
cd mdt kfit cau rat chi tiet, nhung ngi dung 
an le (dupe hieu la npi dung cdt ldi dugc nit 
ra trong ban an dd) vdn rat gidng vdi vific 
hudng ddn xfit \u nhu trong cac ban an gidm 
ddc tham trudc day-*. 

Thir ba, chi cd nhiing an lfi dugc l\ra 
chgn vd cdng bd mdi cd thfi trd thdnh ngudn 
dugc dp dyng phdp lual. Cdn ngodi cac danh 
sdch dn lfi dugc cdng bd dd thi thdm phdn, 
ludt su Ithdng cd quyfin lya chgn mgt 
"ngudn" vd tan cdc bdn dn da dugc cdng 
khai. Cach thuc hifiu vd quy djnh nhu vdy 
cd ic di ngugc lai hodn todn vdi each hifiu 
va dp dyng an le. nd khdng chi mau thuan 
vdi quy djnh tai khodn 3 Difiu 2 Nghj quyfil 
so 03/2015/NQ-HDTP: ".. .bao ddm nhimg 
vy vific cd tinh tifit, sy kifin phdp Iy nhu nhau 
thi phdi dupe gidi quyet nhu nhau", vi cd thfi 
xdy ra trudng hpp Id: bdn an cd tinh tifit, tinh 
chat, hoan cdnh tuong l\r vy \ ific dang xet 
xu nhung lai khdng cd mat trong tap hgp 
ban dn da dugc Hpi ddng thdm phan thdng 
qua, dieu ndy da dnh hudng dfin vific dam 
bao "thuc hdnh cdng ly"-" ma nd cdn Idm 
mat di Igi the md dn Ifi cd dugc so vdi luat 
thdnh van, dd la an lfi nhu mpt ngudn bd 
sung cho cac tham phan khi xet xii khi chua 

cd phdp ludt thanh vdn difiu chinh. Bdi le. 
neu dn lfi cdn dugc Hdi dong tham phdn 
TAND toi cao "tap hgp", lya chpn". "cdng 
bd" nhu quy djnh nay, se dua den \ ific mat 
them thdi gian cho mpt quy trinh thii tyc 
hdnh chinh de cdng bd, hay khdng khac gi 
vific bien Hgi dong thdm phdn TAND toi cao 
thanh mgt chii the ban hdnh mgt "logi van 
ban quy pham phdp ludt" khdc. Tren th\rc tfi, 
d My ciing cd nhiing nhung "tdp hpp" an 1? 
dugc cdng bd vdi ten ggi la "federal 
reporters"^^ nhung vific "xuat ban" nhung 
tap hgp nay nham hudng den s\r thudn lgi 
cho cdc ben tra cuu va ap dyng, ciing nhu dfi 
trich dan cho nhiing vy vific cd tinh liet 
tuong tv sau nay, \a tap hgp nay dugc xual 
ban sau khi cd cdc an Ifi dupc sii dyng. Trong 
khi dd, quy trinh ciia TAND tdi cao cua Vifit 
Nam lai hodn loan ngugc lgi, khi chimg ta 
lya chpn nhiing ban an trd thdnh dn lfi trudc, 
sau dd mdi "cdng bd", "xuat ban" vd dupc 
sir dyng nhu mpt logi ngudn thay the. 
Ket iuan 

Vifit Nam da coi an lfi nhu mgt nguon 
bd sung cho hoat dgng ap dyng phdp lugt. 
Tuy nhien, tir nhirng goc nhin khdc nhau ciia 
cac ddng hg phap luat tren thfi gidi vfi an lfi 
va th\rc le budc ddu vific trifin khai dp dyng 
dn lfi cua Hpi ddng thdm phdn TAND toi 
cao, cd the thay vdn dfi tiep can vfi dn lfi ciia 
chung ta chua thyc sy diing va du. Chung 
tdi chi mdi dua ra nhimg vdn de cdn vudng 
mac dfi cimg xem xet, cdn nhdc ky cdng, bdi 
le "neu ldm khdng dung ban chdt thi tuy 
khdi dau cd thfi dat dugc nhiing mye dich 
trudc mat nhung vk lau vfi dai se gay ra hgu 
qua nghiem trgng"" • 

- nhin tir gde 

Xem them d Quy^t djnh sd 220/QD-CA cua Chinh an vecdngbdin 1$..., ngiy 6/4/2016. 
Xcm Ihem' D^u Cdng Hiep. Hi TH( Phuomg Tri, "Quy dinh v^ in 1̂  trong lu^t to chuc TAND nim 2014 -
dp ban chil cua in lc". T^p chi Nha nuoc - Phip Iugl, so (M/2016. 
.\cmthem t^i httpiZ/ww-w loc.gov/law/he!p judicial-decisioDS.php*slaic. 
Xcm them: Diu Cdng Hiep. Hi Thi Phucmg Tri. "Ouy d|nh \i in 1$ trong luit td chuc TAND nim 2014 - nhin iir K6C 
dp ban chal ciia in I?*", tldd. 
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