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Vin vige thong qua Ludt Té chirc Toa én nhan din (TAND), h¢ thong phap
ludt nuréc ta da dua an 1¢ tro the‘mh m¢t trong nhimg cin cir dé cac “Toa dn
nghién ciru. ap dung trong vet xur”. Tuy nhién. an 1¢ o Vigt Nam duge hinh
thanh nhu thé ndo, dugc dp dung nhu thé nao. ¢6 giong va khic gi so vaidn
1¢ khi duge ap dung & cac nude? Bai viét s& gop phan tim cau tra ln cho
nhimg cau hoi trén

\bstract:

With the adoption of the Law on Organization of People’s Courts, Vietnam's
legal system finally give out the precedent/case law as one of the bases for
the “the court shall review, apply in the trial”". However, how the Vietnam's
precedents were formed, how 1t 1s applied and what 1t is similar or different
from the precedents applied in other countries. This article shall help to find
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rong diic trumg ctia hai h¢ thong phap

I ludt common law (hé thong Thong
ludt) va civil law (Hé théng Luat

thanh van) thi “an 18" v6n dugc xem nhu la
t “dic san” cua dong ho phap luat
common law. Tuy nhién, trong xu hudng
“toan cau hoa” hién nay. hai dong ho phap
ludt nay dang tiém can voi nhau va tim cich
dung hoa nhimg khac biét von duge sir dung
lam déc trung dé nhan dién Do do, trong
phap luat hién dai. nhac dén dn 1§, ngudi ta
khong chi thiy an 1¢ dugc su dung trong h§
théng ludt cua cic nudc trong dong ho phap
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answers for the questions posed above

luat common law ma & cac nuée von la dién
hinh ciia dong ho civil law nhu Phap va
Dure, vige su dung an 1§ ciing da, dang va
ngay cang mo rong.

Vigt Nam la mgt trong nhimg quéc gia
chiu anh hudng cua hé théng phap luat
Phdp duge xep vao nhom nude coi trong h¢
[hong phap luat thanh van. Trén thye té, hé
thong phap lujt Viét Nam hlz;n nay van con
chua ddy du, lac hau: nhiéu noi dung quy
dinh ¢6 cdch hiéu mau thuin nhau, gay kho
khan I6n khi dp dung phap luat, dac biét 14
d6i véi cic co quan Toa an. Trudc thuc trano



do. B Chinh tri d4 ban hanh Nghj quyét s6
HNQ-TU vé Chién luge cai cach tr phap
dén nam 2020, ngay 02.06/2005. trong do
néu rd: “TAND téi cao ¢6 nhi¢m vu 1ong két
kinh nghiém xét xur. hudéng dan 4p dung
théng nhét phap luat, phat trién an 1¢é.... timg
budc thuc hién cong khai hoa ban an™. Va
néi dung nay di dugc thé ché hoa, dira vao
quy dinh tai diém ¢ khoan 2 Diéu 22 Luat
Té chite TAND nam 2014. An 1¢ tro thanh
mot trong nhimg c¢in cir dé cac “Toa an
nghién ciru, ap dung trong xét xu™.
1. An ¢ - goc nhin cua cac nuéc trong h@
thong common law

Theo Tir dién Black’s law, an 1¢
(precedent) duge dinh nghia: “1. La viée
lam ludt cua toa an khi cong nhan va ap
dung cic quy tic mdi trong qué trinh xét xir:
2. Vu viée da duoc giai quyét lam co sor dé
dura ra phan quyét cho nhimg truemg hop co
tinh tiét hodc van dé twong tu sau nay™'.
Chung ta ciing biét ring. Black's law la cudn
tir dién duge dua ra bai Henry Campbell
Black (1860-1927). la ngudi da tao ddu dn
sau séc trong bdi canh 1ap phap cua M. do
6. ¢6 thé hicu thujt ngi an 1¢ (precedent)
dua ra & Black’s law la cach hiéu va quan
diém vé an I¢ cua cic qudc gia theo dong ho
phap ludt common law, ma cu thé nht la ¢
Mg, Cich thire ap dung precedent ciing
duge dan chiéu dén mot thudt ngir goc Latin
la “stare decisis™, dugc giai nghia la: “Hoc
thuyét vé én 1¢ 1 sy cdn thiét dé toa an ap
dung cic quyét dinh tr phap trrde dé néu
nhur trong vy ki¢n tung xuat hién lai nhimg
tinh tiet tuong tu™.
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Can lam rd vé nguyén tac ap dung
phap luat trong tw nay. bai & cach thirc dp
dung an I¢ vai vai cach hiéu chung chung
rang. ap dung quyét dinh cua toa dn trudc
cho vu viéc sau. khi vu viée do co cdc rinh
1é1 neomg nie s& gay hiéu lam ring sé kho co
hai hay nhiéu vy viéc gidng nhau dé ap
dung. va biét dp dung gidng nhau theo mirc
d0 nhu thé nao déi véi mét ban an da co
trude? Nguvén tic “stare decisis” xudt phat
tir tu tuong cong bing cua nha triét hoc
Aristotle 1a "Cac trung hgp giéng nhau
phai dugc xir Iy nhu nhau” (Like cases
should be treated alike)*. Va vi vay, ky thuat
dé tao ra an 1¢ va vai nguy én tic ap dung do
1a dura trén cach thire suy ludn tuong tu. Khi
toa an giai quyét vu viéc dau tién chi tao ra
hinh mdu hay phac thao nén mot quy tac.
M@t quy tac hay nguyén tic an I¢ duge hinh
thanh phai trai qua hang loat cac vu viéc
twong tu v ¢ sau, Céc thim phan sau nay khi
gidi quyét mot vu viée cin phai xéc dinh va
danh gia 1y 1& tuong tu, néu vy viéc nay
twong tir thi s& ap dung ly & trong ban an
trude dé giai quyét vu viée hién tai, néu
khong tuong tu thi khong ap dung®.

Trong khi do, & Anh, an 1¢ dugc sir
dung vé1 mot danh tir chung la “case law™.
Trong nhiéu thé ky trude, case law 1a mét
nguén chinh trong hé thdng phap luat Anh
va dén ngay nay van rat quan trong. Trong
hé théng cua Anh, “case law™ ciing duge
hiéu 1 nhimg quyét dinh duoc dua ra bai
tham phan trong cac vu an trude do. Trong
quyét dinh cia timg vu vige thi thuing co
hai muc dich chinh: thir nhét, do la tim ra

1 Nguyén viin' “the making of law by a court in recognizing and applying new rules while a administenng justice 2
A decided case that fumishes a basts for determining later cases involving similar fact or issues™

P

hetpee |||clawdu‘lwm.ofg’nmduwho-was»henry{ampbell-black/
\guyén vn: stare decisis {stahr-ee di-si-sis orstair-ge), n,[Latin “1o stand by thing decided™] The doctrine of prece-

dent, under which 1115 necessary for a court to follow earlier judicial decisions when the same points anise again in

laugation.
1 Xem hup: alpha.fdu edu/~sollarslecture®42

u 0fives him. truy cap ngay 14122016

S Xem “An 1§ Mt s van dé 1y lufin va thyc nén”
Luit TP Ho Chi Minh. http'/ tks.edu v/ WebThe

. D& Thanh Trung. Grang s 1én khos Lugt Hanh chinh. Truong DH
ngTinKhoaHoc/Detail 154 idMenu=120.
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xem su that la gi” Va myc tiéu thur hai la lam
thé nao dé ap dung phap luit vao trong
truomg hop thyue tén d6. Trong muye tiéu thir
hai nay. ¢ thé tao ra dn I¢ (case law) véi ¥
tuong ring, mot trong nhimg quyét dinh da
duoc tao ra bang cach dua ra cich ap dung
phap luat cho mét tip hop cac tinh tiét trén
thye té, va dé1 voi nhimg vu viée sau do thi
cing xir ly theo cing mét cach thirc, theo
nguyén tac stare decisis duge mo ta o rént.
Vi vige dap dung nguyén tic nay, hé thong
phap ludt Anh loai trir quan diém cho ring
s¢ dua dén sy wy tién cua tham phan khi
ong ta ap dung phap luat.

Tuy nhién, trong hé thong phap luat
Anh - My, an I¢ rung buge chinh thic doi
vl cac vu vige trong tuong lai, song o do
ciing nay sinh vin d¢: Dau la ranh giGi gita
an 1¢ bit bude va an 1¢ khong bat buge, gitta
phan bit buge 1a phan khong bét buge cua
mét ban an? Viéc nhimg toa an nao cé thé
120 ra cac an I& ¢o tinh chat bat budc phai
tudn thu vai cac toa khac thi né phu thuge
mat thiét i cau tric cua hé théng toa an.
Trong khi do. viéc danh gia xem phan nao
1a phan bat bude va phan nao la phan khong
bit buge trong mét ban an thi ranh gidi co
ban la phy thugc vao su phan biét gitra ratio
decidendi va obiter dictum. O d6, ratio de-
cidendi 7 duge hiéu 1a 1§ do dé quyét dinh,
day 14 nhan 6 bat budc trong qua trinh suy
luan dan tai quyét dinh cua toa an. Pay la
phén ¢o tinh chat bit bugc vi né la quy dinh

cua phap luit ma toa an dya vao do dé dua
ra phan quyét cho vu viéc. noi cach khac,
day la quy dinh can thiét dé dua ra phan
quyét cho vy vige. Trong khi d6 obiter dic-
tum ® duge hiéu la 161 nhan xét va binh luin
cua 6ng tham phan, vi thé né khong ¢o gid
tri bit bugc. Tat nhién. ngay ca cac quyét
dinh tu phap thong thuong khong co tinh
chit bat bugc nhung van ¢ tinh thuyét phuc
cao, phu thugc vao vi tri va uy tin cua nguoi
tham phan. Péi khi viée phan dinh gitra
ratio decidendi va obiter dictum that dé
dang, nhat 13 khi vi thim phén dua ra ban an
6 ¥ thirc rd rang ring minh I3 ngudi lam ra
ludt, chi ra mot cach rd rang tuyén b nio
cta ong ta la “obiter™ vai nhimg cach noi
nhu: “Téi mudn bd sung ring...” nhung c6
nhimg truomg hep, cic thim phan bing ciu
tuyén bo keém theo quyét dinh da khong y
thire durge ring ong tada vugt ra ngoai ranh
gioi phin biét gilra “ratio decidendi™ va
obiter dictum™. V@i nhimg vu viée nhur vay,
thi vi¢c chi ra ranh gigi gitra “ratio deci-
dendi” va “obiter dictum™ phu thudc vao cic
tham phan trong cac vu viée sau do, cac luat
sur thye hanh, cac nha nghién ciru luat, sinh
vién va cac déi tugng khéc vi nhiéu nguyén
nhin da di tim hiéu va phan biét ching’, dac
biét khi mudn sir dung ching vai ur cich la
mot an I¢.

C6 thé hiéu cach thirc lam viéc va ra
ban an cua cac ong thim phan nhu sau; “Cac
ong tham phan ngéi ling nghe chimg cir va

9
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Nguyén vin: “Case law comes from the decisions made by judges in the cases before them (the decisions of juries do
not make case law). In deciding a case. there are two basic tasks first, estabhishing what the facts are, meaning what
actually happened: and secondly, how the law applies to those facts. 1t s the second 1ask that can make case law, and
the idea 15 that once a decision has been made on how the law applies to a particular set of facts, similar facts in later
cases should be treated in the same way, following the principle of stare decisis described above.™, English legal
Xem Black’s law, nguyén van'  _ratio decidends (ray-shee-oh des-<<schwa>>-den-dl), n [Latin “the reason tor de-
ciding”]1. The principle or rule of law on which a court’s decision is founded < many poorly written judscial opinions
do not contain a clearly ascertamable rano decidends>.2 The rule of law on which a later

court thinks that a preyious court founded 1ts decision, a general rule without which a case must have been decided
otherwise™

Xem Black’s law, nguyén van: * . judicial comment made while delivering a judicial opinion. but one that 15 unnec-
essan to the decision n the case and therefore not precedential (although 1t may be considered persuasive)

Xem thém “Comparatie law”™. cuy Micheal Bordan, p. 90.
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cdc tranh cii phap 1y, dé roi chuan bi cho
mdt quyét dinh viét tay - duge hiéu la mot
phan quyét cho bén thang cudc, va nén tang
cua phan quyét nay |a nhimg gi ma ho tin do
la su that va lam thé nao dé ap dung phap
luat vao vy viéc do. Quyét dinh nay dugc
xem nhu la phan quyét, thong thudng thi no
khd dai va thuong bao ham nhiéu y kién
hoan toan khong lién quan dén vu viée.
ngoai ra cling bao gém cic giai thich vé
nguyén tic phap 1y ma tham phan da sir
dung dé dua ra quyét dinh. Nhimg giai thich
nay dugce goi la “ratio decidendi™’, Nhu
vay, ban 4n cua cac nudc trong hé thong
phap luat common law, dii ¢6 thé trg thanh
an 1¢ hay khong thanh an 1¢ thi n6 sé la mot
van ban chira dung rat nhiéu nhimg 1ap luan
cua thim phan, trén quy dinh cua phap luat
ma dng ta cho rang c¢o lién quan dén dé dp
dung trong truong hop dang xét xur, ¢o thé
bao gom viéc vién din cic nguyén tic trong
cac an I¢ trude hodc khong. Chinh nhimg
phfin 1y ludn nay (bao gém cac nguyén tic
duge tuan thu - ratio decidendr: va co thé ¢o
cac binh luan, suy nghi va cach hiéu cua
tham phan vé vy viéc - obuter dictum) sé tao
o 5o cho cac tham phan, luat sw nghién ciru,
xem xét, ap dung doi véi nhimg truong hop
sau nay ¢6 tinh tiét twong ty theo nguyén tic
“stare decisis™.

Ciing can n6i thém vé vai tro ciia thim
phan trong cac qude gia theo hé thong phap
ludt common law, tham phan hay c6 thé noi
la toa an duge xem 1a mot chu thé “lam"
lut, hiéu theo hai nghia: 1) Tham phan khi
la chu thé ap dung phap ludt thi thong qua
hoat dong giai thich phap lut. tham phan
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dua ra nhimg cich hiéu cho cac quy pham
phap luat dé ap dung phap ludt (ddi vai
nhimg truéng hop ludt thanh van quy dinh
chua rd rang, chwra cu thé), tao ra nhimg
nguvén tic méi hodc cich hiéu méi cho
nhimg quy dinh cua phap luat vén di co. 2)
Thong qua hoat dong xét xir cua rninh.Athim
phan ¢6 thé dua ra nhimg nguyén tic ap
dung phap ludt mé dé diéu chinh cic quan
hé xa hoi phat sinh (ma ludt thanh van chua
quy dinh).

Tuy nhién. ¢ Anh. ¢6 mot thue 1@
dugce cong khat chap nhan do la di cdc 10a
an Anh tao0 ra ludt \a thay dér ludt bing cac
ban an, nhung cac tham phan cé xu huéng
ra strc bién luan trong cc ban an ring ho chi
tim ra cac quy dinh cua phap ludt da c6 hoac
cace ndi dung \on co trong cac an I¢ truoc
do. hiém khi ¢6 thé thay cac toa an cong khai
vige tao ra ludat mai''. Trong khi do, cac tham
phan cua toa an M3 ¢o xu hudng giai thich
cac quy dinh, cic nguyén tic von da ¢o sin
trong quy dinh cua h¢ thong phap luat, hon
la tao ra ludt mat theo ding nghia den cua tir
niy (o thé tham khio qua cic an I¢ ndi tiéng
cua toa an My nhu: An 1¢ Miranda, An 1¢
Mabury kién Madison...). Co 1€, du cing
chiu anh huong cua dong ho phap luat
common law, nhung & Anh va My van c¢6 su
khac biét, vi MS van ¢ mét hién phap thanh
van, trong khi & Anh thi khong ¢o, do do cac
tham phan cua toa an cua M§ vin c6 mot van
ban mang tinh chit “t6i cao™ dé da vao, dé
vién dan, dé giai thich cho nhimg phin quyét
ctia minh, trong khi dé thi cac tham phan cua
Anh khong c6 duge diéu nay.

Thém vao do. khi nhin nhin vé an I¢.

10 Nguyén vin: “The judges listen 1o the evidence and the legal argument and then prepare a written decision as to which
party wins, based on what they believe the facts were, and how the law applies to them. This decision 15 known as the
judgment. and is usually long, contaiing quite a lot of comment which 1s not strictly relevant to the case. as well as an
explanation of the legal principles on which the judge has made a decision The explanation of the legal principles on
which the decision 1s made is called the rano decidends — Lann for the “reason for decrding” 1t is this part of the yudgment.

known as binding precedent, which forms case law
cidendi of the case are called obiter dicta - which 1
1l Xem Comperative cua Micheal Bordan

. All the parts of the judgment which do not form part of the ratio de-
s Latin for “things said by the way™. Enghish legal.p 13
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& cac nudce trong hé thong phap ludt chung
Anh - My. nguon dé co thé tré thanh an 1¢
1a "vo ké", tat ca cac ban an déu 6 co hdi
tro thanh én 1€ khi trong qua trinh thuc hién
hoat dong xét xir ciia minh, néu tda an vién
din va dp dung no dé lam can cir quyét dinh
mot ban an thi no s& tro thanh an I¢ cho cic
vu viée kién tung sau néu cdc tinh tiét rong
tr lai xudt hién. Cing vai do, & cic qudc gia
trong hé thng phép luat nay thi viée xuat
ban dn 1¢ cing khong phai la mgt “trach
nhiém phap 1§ cia bt ky mét co quan nha
nude nao, ma chi la: “mdt tdp hop dudi dang
sach va dugce st dung boi cac ludt su dé
huong dan cho su chuan b véi nhimg bing
chimg trong tw™'2. Sur xudt ban nay chi don
gian dé pho bién va phuc vu cho viée sir
dung trong thuc té. theo do cic luat su c6
thu@n tién hon khi ap dung cho cac ngir
canh, cic truomng hop cu thé™",
2. An 1§ trong cich nhin cua cic nwée
theo hé thong civil law

Mic di an I¢ co vai tro quan trong
trong hé thong common law, nhung nhin
vao lich sir thi ¢ thé thiy, ngay ca hé théng
civil law, an I¢ cling dugc nhan thirc 1a dong
mét vai tro quan trong. Bing chimg 1a vige
Hodng dé Severus (car tri La Ma tirndm 193
dén 211) da cho phép tham phan bo sung
nhimg 16 hong cua ludt thanh van bang tap

2 Xem thujt ngir “Doctnne Precedent” trong Black's law.
3 Xem Black's law: * .. Collections of Precedents have existed from very carly imes In this connection precedents

quan va thyc tién xét xir cac vy an tuong
(mét hinh thie cua an 1§). Nhung dén ndm
529, Hoang dé Justinian da cim cac thim
phan La Ma quyét dinh cdc vu vige ma
khong dura vao luat thanh van. Bon nam sau,
Justinian da khoi phuc lai chinh sach cua
Severus bang viée cho phép cac tham phan
b6 sung nhimg ké ho cua phap lugt thanh
van khi ap dung no. Vi \dy. trong lich sir
phap ludt La M4, cic van ban tap hgp cdc
ban an va 131 phan tich no (digest) dugce coi
1a ¢6 gid trj phap Iy nhu la luat khi thim
phan sur dung n6*.

Xét ngay déi voi hé thdng phap luat
cua Cong hoa Phap, dudi anh huong cua
Cach mang tu san Phap va cic quan diém
tién tién cua chu nghia triét hoc Khai sang,
nuée Phap da mé ddu cho xu hudng phap
dién hod phap luat & chau Au'*. B9 ludt Dan
sir (BLDS) Phap dugc xem 1 mat san pham
ndi tiéng va dién hinh cho tién trinh phap
dién hoa phip ludt & Phap. Tuy nhién, Diéu
5 BLDS Phap 1804 da dé cao qua mire hoat
dong phép dién hoa khi quy dinh “Nghiém
cim thim phan giai quyét nhimg vu vige
dugc giao xét xir bang cach dit ra nhimg
quy dinh chung \a ¢ tinh chat quy pham™"*.
Picu luat nay da gian tiép dua dén vige
khong sir dung an 1¢ trong hoat dong x¢t xir
cuia cdc thim phin o Phap. Ban dau, ngudi

must not be confused with judicial precedents or case law. We refer here simply to common-form instruments compiled
for use in pracuce, whereby the lawyer can be more or less certain that he is using the correct phraseology for the
particular case before him, They were usedboth in conveyancing and Iitigation. ™

14 Stare Decisis In Cuvil-law Countries The Last Basuon, in The Themes In Comparative Law In Honour Of Bernard

Rudden

IS Cho tén truée Cach mang Phap (1789), nude Phap vin khing c6 mot hé thong phap luat théng nhit. dit nudce nay
bao gdm hai vung chu yeu, dugc ngin cach bai song Loire chay trong kheung gira Geneva va Ba bién A lantic.

Ving nhd han o phia nam (Pays de droit écnt) ¢6 cac van ban luit duge phap dien hoa, dira trén truyén thong lu

La

Ma, con viing phia bac chiém 35 linh tho dit nuoc (Pays de coutumes) las 3p dung tap quan phap co nguon goc chu

véu tr Dire va duge ghi la1 bow céc ca nhan Nhu Voltaire da nhan xét, mgt nguén di khip nuae Pha,

P s& buge phay

chyu s thay doi phap lujt thuong xu'vc'n nhy thay do1 ngya Do d6, nim dau tién sau Cich mang la nim rér logn vé
chinh 1. x hoi n61 chung hét sitc hon loan. chinh vi vay. rong diem xay dung ludt duge dit vao cic cude caj '“ch
dic biét la trong cac quan h¢ dan sy va thwong mat Kh tinh hinh on dinh dué sy kiém sodt cua Napoleon Hun.m.‘,nc'
v&i 1 lye to lom cua dng, nam 1800 - ki Napoleon Bonaparte tro thanh Quan Tong ta d¢ nhat cua nuoe Cng hoa,
6ng da chi dnh mét Uy ban phip dién hoa va thinh qua dem lai la BLDS Phap (hay con gon 1 B3 luit Napoleon -

1804) - Xem Micheal Bordan, sdd.
16 Xem BLDS Phip 1804

| NGHIEN Cuv
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1a cho rang. B3 lujt nay hoan bio va rd ring
161 mirc bét cir mot sy giai thich nao clia cdc
hoc gid trong nganh luit déu khong nhimg
khong can thiét ma con lam hong b luat.
Quan diém nay cho ring BLDS nam 1804
la tuyét d6i hoan hao va rang, 16 ham chira
161 giai cho moi vén dé cé thé xay ra, di ngy
tri nude Phap trong ca thé ky XIX'. Tét
hién, biu hét cic lujt gia déu hidu ré viée
coi Bo lujt 14 tuyét d6i hoan thién chi 13 diéu
vién trémg va cong tic hoan thign cic k& hé
ciia B6 luat (diéu ma ngudi ta khong sin siang
cong khai) don gidn 14 chi cé thé giao cho 10a
4n. Va day ciing [2 mot phan 1y do giai thich
cho sy xudt hién Toa Pha an trong hé théng
toa an cua Phap (the court of cassaston)'®.
Mt trong nhimg nguyén the hoat dong cua
Toa Pha 4n 14 théng qua hoat ddng gidm dbe
thim cua minh, gop phin giai thich phap
haat trong nhimg tnéng hop phap ludt chua
quy dinh cy thé, tir 46 dua dén vige hiéu va
ap dung phap lut mét cach théng nhit. Cac
thim phén Phap khdng 4p dung BLDS nam
1864 mét cach cimg nhéc ma dé “sira chira
nhu'ng thiéu s6t, bd sung nhimg diém con
thiéu, gidi thich 1&i vin phil hgp véi hoan
canh mdi cia x@ hi™'? va tt nhién, ciing
gidng ntwr nguéi Anh, ho khéng mudn cong
khai thiva nhn diéu d6.

Khong gidng vai nudc Phap, cho dén
ndm (871, nwdc Die van chua c6 mot hé
théng phap luit théng nhdt'2. Trong khi
BLDS 1804 cua Phap da c6 nhing thanh
qud va a0 ra su anh huémg dén cdc nvde
chdu Au thi qua trinh phap dién hoa phap
lufit ¢ nudc Dic vin chira phit trién. Phai
dén ndm 1900, BLDS Dirc méi chinh thirc

17 Xem Comparauve law, Micheal Bordan,
18
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ra doi. Khéng ai cé thé phi nhén vai trd
quan trong cia cc bd ludt va Iuéit thanh van
& Dirc. abumg trong rat nhiéu trwémg hop, dé
6 thé hiéu néi dung thyc su cua céc vin ban
phap ludt can &p dung thi khéng thé khéng
tim hiéu vé cdc 4n 1§ lién quan dén viéc giai
thich phap luat.

Vi dy, nir “vil khi™ (weapon) trong B
Iudt Hinh sy Burc nim 1871, dd khong chi
tiét hoa tét ca nhimg loai vii khi ma ngudi
pham 131 sir dung khi pham ti dwgc quy
dinh trong BG ludt nay. Truémg hgp mdt
ngudi dung hydrochioric acid dé tAn céng
ngurdi khac thi ¢6 phai la sir dung vi khi hay
khéng? Toa dn tdi cao Céng hoa Lign bang
(CHLB) Dtrc da giai thich vé thut ngir nay
trong 4n 1¢ nim 1971 nbu sau: “Theo B§
ludt Hinh sy Déc duge ban hanh nam 1871,
vii khi chi bao gdm cdc céng cu mdy méc
duge sir dyng lam céng cy tén céng. Sau
thdi diém nay, khii ni¢m vé vii khi duge
hiéu nhu trén di thay dai. Ngay nay, cac
chét hod hoc dung lam phwong tién dé thn
cdng ciing duge coi la vu khi. Vi viy, Av-
drochloric acid duge xep 14 mt loai vii
k_h]"’° An 1§ cita Téa 4n 16i cao CHLB Birc
(ve dén sur va hinh sur) ludn duge cic toa an
cép duéi tudn theo khi ap dung trong thie
tin 4p dung phap luit. Néu tod 4n cip dudi
khéng tuin theo cach giai thich va ap dung
phap ludt cia cae ban 4n ma Toa an i cao
CHLB Brrc d tuyén, thi cc toa an cip dudi
c6 nghia vu gidi thick ré vi sao né khong
tudn theo™. Tham chi céc ludt su cung phai
thure s guan tam dén 4n 14, béi néu khdng
chii ¥ dén céc 4n 18 cua céc tod én cdp cao,
thi ludt su c6 thé s& phai bdi thuong thiét hai
cho khach hang vi t vin khong dung. Trong

Nguyén vin: “They anginale inhe events of the French Revolution. A law of 27 November 1790 instituted a“Tribunal

of Cav~ation”, which by viriue of the senatus - consultum of 28 Floreal Year X1I, become the Court of Cassatio Yet

the histury of the Court goes back rmuch further, bein,
19 Xem Micheal Bordan. p 135,
20 Robert Alexy and Ralph Dreter, Statutory Interpretas
Robert $. Summers, Interpreting Statutes A
Xem R Alexy. A Theory of Legal Argu

' rooted in the way justice was practiced under the Ancien Régime.
ton in The Federal Republic of Germany, in *D. Neil MacCormuck and

Cotmparative Study, Dartmouth Pubiishing Comy L
mited. 1991, p. 84 °
'mentanon, Oxford Claredon Press, 1989, ¢ e "
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linh vue luat hién phép, cic an 1¢ cia Tod an
Hién phap CHLB Dt c6 higu hve nhur luar,
né bét budc cac toa an cip duéi phai tuan
theo. Piéu 31.1 cia Luat Toa 4n Hién phap
Dirc quy dinh “Cac quyét dinh cia Toa an
Hién phéap CHLB Brirc c6 hiéu lyc bat bude
vai chc co quan cia chinh quyén lién bang
va céc tidu bang ciing nhu tit ci nhimg tod
an va cic co quan nha nrdc khac”. Toa in
Hién phap CHLRB Dite ¢6 vi tri diic biét
trong hé théng toa an cia nudc Dic. Cac
quyét dinh ciia né cé hiéu luc cao hon ludt
lién bang, trir Hién phap. Diy la mét dac
tnmg co ban khi d& cap téi vai trd cua an 18
trong hé théng phap luit nuée Pirc hién nay.

Hon nira, trong mdt khong gian phap
Yudt cha Lién minh chdu Au rong Idn hon
pham vi phap luit quéc gia, cach thic si
dung va ap dung 4n 1§ ciia Tod 4n Cong ly
chau Au di tac déng khong nho dén tr duy
phap tuit cua cac thim phéan & Phap va Dirc,
Bdai vi, khi giai quyét cdc vin dé co lién
quan dén phap luat coa Lién minh chiu Au,
thdm phan cua ca hai bé théng phap lut
Phap va Dic khong thé wanh khoi viée sit
dyng cic 4n1¢ cua Tod an Cong 1y chau Au,
Diéu ndy da tac dong dén van hoa phap Iy
trong xét xir cua cac tham phdn cac nudc
thanh vién. Vigc van dung an 18 véi vai tro
13 nguén lut bo trg dé tang tinh thuyét phuc
cho cac ban an di va dang trr thanh mdt xu
hudng ndi bt rong ndi dung cic ban 4n ciia
Toa an cac nude thude hé thong phap ludt
dan luat & chiu Au.

Nhu vy, tir nhimg vi dy dua ra 6 Phap
va Dirc, €6 thé nhén thiy tién trinh khing
dinh vai tro cia an I¢ trong h¢ thong phap
lujt Phip va Bitc khong chi m&i gin day, ma
da tir rét 1au trong lich sir, mic di khong ¢6
truyén théng phip lujt phat trién dya trén co

22 Xem “An i woog hé \héng phép lujt din sy cac nuée Phip, DUc va vide s dung an 1§ o Viét Nam™
Vin Nam, Hoc wién An ninh nhan dan. http:/www.nclp.org.va/kinh_nghiem_quoc_ic/an-|

s6 cac an I¢ 1 nguén luit co ban nhu hé
théng phap luat cac nuée trong h¢ thong
phap luit Anh - M§. ahumg an 1§ da to
thanh xu hudng phét trién cia hay h¢ thong
phap ludt Phip va Dic, 1a mét bo phin
khéng thé thiéu trong phap lujt cua nhing
nuéc nay. Hé théng céc an 1§ trer thanh mot
ngudn bb trg cho cic thim phan khi xét xir
trong truémg hep ludt thanh van chua’dﬁ_y
i, chua c6 nhig quy dinh bao quat het tat
¢ cic trudng hop thyc tién phat sinh. Tuy
nhién, véi trayén thong coi trong phap lujt
thinh van thi an 1¢ trong h¢ thang phip lujt
Phip - Dirc, thudmg duge hieu 13 sy giai
thich céc nguyén tic. cic quy pham phap
lujt duge quy dinh chua r rang trong vige
ap dung trong timg trudng hop cu the.
3. An I{ & Viét Nam - nhifng viin dé cin
xem xét

Viét Nam 13 mét quéc gia coi trong
ludt thinh van, thé hién bing viéc trude diy
chiing ta chinh thirc chi thira nhin hé théng
vin ban phap luit 13 ngudn cho heat dpng
didu chinh cic quan hé xa hi cia céc co
quan 4p dung phap ludt. Tuy nhién, c6 thé
thay 0 rang & cac mréc coi trong luat thanh
viin - civil law, hé théng ludt du dd s§ dén
dau, dit hodn thién dén c& nio ciing khong
bao quét hét duge tat ci nhimg tinh hudng
phat sinh trong cudc séng, Vi véy, 4p dung
an 1¢ trong hoat déng xét xir ciia toa 4n la
mbt yéu cau 13t yéu. Tir ndm 2004 tro di,
TAND t0i cao da thuéng xuyén chon lgc va
cong bo cic quyét dinh giam dée thim cia
Hi 6ong tham phén TAND téi cao?, Diy
la tién dé cho viéc timg budc thira nhin vi
ap dyng dn 18 & Viét Nam. Quéc hoi Viét
Nam da thong qua Ludt T8 chac TAND
trong 46, diém ¢ khoan 2 Diéu 22 caa Lugt
ndy d2 Jan diu tién quy dinh vé 4n 12 nhy

. ThS. Ngus én
'“’"““E‘h“‘hﬂs-vhap

Tuat-dt -phap-111 i dung:

23 TAND th1 cao, “Quyét dnh gram @b thim cus Hoi déng thim phan TAND 101 cae™ (Dfic san cia Top chi TAn

Quyén 1, TI). Ha Nou. 2004. Trong cic nim 2005, 2006. 2009, TAND 141 cao ép e céng b céc quyit 4
déc thim cua Ho1 ddng thim phan vé Dan sy. Kinh doanh, Thuong mas. Lao dong va Hinh sy.
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sau: Hoi dong tham phan TAND 16i cao ¢6
nhiém vu, quyen han *... Lua chon quw—.‘i
dinh g1am doc tham cia Hoi dong thim
phan TAND t6i cao. ban an, quyét dinh da
¢6 hi¢u luc phap luit, ¢6 tinh chuan muc cua
céc Toa dn, tong két phat trién thanh dn 1¢
va cong b an [é dé cac Toa an nghién ciru,
ap dung trong xét xu™.

Nhur vay. dudi goe nhin cua Viét Nam
vé 4n 1€, ¢6 thé thiy:

Thie nhat, chi co Hoi dong tham phan
TAND t6i cao la chii thé duy nhat duge phép
Il,(a chon cac ban an dé* !ong Két™, Tedng
bo" an 1¢. Chua heét. quy dinh “phat trién
thanh 4n 1¢” ta1 diéu khoan nay cling la mgt
van dé can binh luan. Bai 1&. néu hiéu viéc

“phat trién thanh 4n 1¢" la viéc Hoi done
thim phan TAND 15 cao, thi can lam rd vigc
"phél trién” 1a nhu thé nao? Pay la sy “phat
trién" vé mat noi dung (o theé hiéu la ¢o sy
tac dong vao quyet dinh giam dm lham von
¢o trudc kia) hay la su “phdt trién" vé mat
hinh thize (dom gian 1a theo mét s6 quy trinh.
thu tyc hanh chinh dé ‘ndng cao vi tri cua
quyét dinh giam der. lham thanh an 1¢). Viéc
ban hanh Nghi quyét 6 03 2015 NQ-HDTP
ngay 28/102015 nhim chi tiét hoa ngr dung
tai Diéu 22 Ludt Té chire T;\ND nam 2014
vai nd1 dung dléu chinh v¢ quy trinh lua
chon, cong bo va ap dung an I¢ cua Hoi
dong tham phan TAND t6i cao. da phin nao
lam 1o vige “phat trién thanh an 1" co l&
thién vé cic thu tyc hanh chinh nhiéu hon.

Thic hai, Diéu 2 Nghi quyét sb
03/2015 NQ-HDTP ¢0 dua ra nhimg tiéu chi
dé lya chon an 1é nhu:

*1. Phai chira dyng lap luan dé lam 1o
quy dinh cua phap luat con cé cach hiéu
khic nhau; phan tich, giai thich cac vin dé.
su kign phap 1y va chi ra nguyén tac. dudmg
16i v 1y, quy pham phép luat cin ap dung
trong mot vu vi¢e cy the;

2 (6 tinh chuan myc;

3 €6 gid tri huéng din ap dung thong
nhét phap luat trong xét xi, bao dam nhimg
vu vige ¢6 tinh uét. sy kién phap 1y nhu nhau
thi phai dugc giai quyét nhu nhau™,
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Quy dinh nay dua dén mot s0 vin dé
\é mat phap IV can phai lam rd: 1) Liéu co
thé hiéu rang bang quy dinh nay thi phap
ludt da chinh thac thira nhan sy giai thich
phap ludt cua toa an, khi ban an cua toa n
“lam rd quy dinh cua phdp ludt con co cich
hiéu khac nhau™? Liéu ¢o mdu thuan khdng
khi trong quy dinh cua Hién phap ciing nhu
Luat Ban hanh \an ban quy pham phap luat
khong trao tham quyén giai thich phap ludt
cho Toa an? 2) Trong ndi dung cua Nghi
quyét néu trén, khong co bat ky mgt diéu
khoan ndo mé ta ring: mot ban an nhu thé
nao la mét ban an co chuan muc. hay nér
cach khac thi ban an ¢ chuan myc cin dap
(mg nhimg tiéu chi gi. trong khi do, day lai
la mot tiéu chi d¢ lua chon mot ban an dé
xem xét lrd thanh dn I¢ phai 1a “co tinh
chuan muc™ Ngay 642016 Chanh an
TAND toi cao ddra Qu\ Stdinh 62 20/Qb-
CA. cong bd 6 an 1§ dau_uen nhu m§t hinh
thire nguon phap ludt bo sung. Tuy nhién,
khi doc vao cace ban an duge “lya chon™,
dugce - tong két”, duge “phat irén” thanh
cac an I¢ trong quyét dinh trén thi ¢6 1€, co
s0 lém nhat dé gitp an 1¢ co the duge dp
dung va xem ét cho cac vu viée ¢o “tinh tiét
tuong ™ do la cdc 1ap luan, cic ly 1€ cua
Hoi dong xét xu dé giai thich cho mét
nguyén tac, mot quy dinh cua phap ludt chua
rd rang, hay chi la nhimg lap luan lam ro cac
tinh tiét khach quan cua vu viéc cua Hoi
dong xét xir da khong dugce chi trong ding
myc. Cac an 1¢ van rat * *dam nét” vige tong
két an. tong keét cac tinh tiét vu vie, roi dua
ra két luin ma khong c6 nhimg 1y 1¢ thuyét
phuc vi sao ma Hoi dong tham phan lai nhin
nhan vu viéc theo hudng nhir vay, hay vi sao
lai c6 cac két ludn do. Diéu nay s¢ dua dén
mot kho khin rat 1on khi ap dung céc an 1¢
cho cdc vu viéc sau nay co tinh uél tuong .
Néu nhur trong an 1¢ cuia Anh - My thi ndi
dung ban an dugce v iét ra voi nhig lap luan.
1v I& cua tham phan, néu nhir 6ng ta mudn
giai thich. chimg minh cho mot nhéan dinh,
mot cach hiéu thi can vién dan dén rat nhlcu
nhimg cach hiéu tuong tu, nhimg nguyén tac
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(ratio decidendi) duoc rit ra tir nhitmg 4n 1é
trude d6. V6i nhimng 1y ludn chuyén siu, sic
bén va diy dian nhir vay thi méi mong dua
@én mat ban an ¢6 tinh thuyét phuc. Va chi
khi Héi déng xét xir clia nhimg v viée sau
hiéu mét cach rd ring vé tu duy va cich lap
{udn caa Hoi dong thim phién trong 4n 1¢
dugc duara thi ho méi ¢ the d6i chiéu xem
nén xét;u‘r cho vu viéc tuong te nhur the nio.
Thyc té ma noi, & an 1& dau tién coa HHi
dong thim phén TAND tdi cao dua ra trong
Quyét dinh $0 220/QD-CA vé cong bé 4n Jg,
c6 mot két céu tat chi tiét, nhumg ndi dung
4n 18 (duge hidu 14 ndi dung cdt 161 duge rat
ta trong ban 4o d6) vén rat gibng véi vige
hlrongdan xét xu nhy trong cc ban 4n giam
déc tham truge day™,

Thir ba, chi c6 nhung an 1€ duge ll,ra
chon vi cong bé mdi ¢ thé tr thinh ngudn
duge dp dung phip ludt. Con ngoai cac danh
sach an 1§ dugc cong bé do thi thim phan,
luit su khong cé quyén Iga chon mét
“ngudn” vo tan cic ban an da duge cong
khai. Cach thirc hiéu va quy dinh nhu vay
¢ 1& di nguoe lai hodn toan véi cach hidu
vi ap dyng dn 1¢. nd khéng chi mau thuin
véi quy dinh tai khoan 3 Diéu 2 Nghi quyét
s6 03/2015/NQ-HDTP: *...bao dim nhimg
Vi viée cb tinh tiét, sy kién phép 1y rhu nhau
thi phai dugrc giai quyét nhu nhau™, vi c6 thé
Xy ra trudmg hop la: ban an ¢o tinh tiét, tinh
chét, hoan canh twong ty vy \iée dang xét
xir nhung lai khéng c6 mat trong tap hop
ban an di duge Hoi ddng thim phan thong
qua, didu nay di anh huéng dén vigc dam
bao “thuc hanh cong I¥"** ma nd con lam
mat di lgi thé ma an 1§ ¢6 duge so voi ludt
thanh van, d6 1a &n 1§ nhu mdt ngudn bé
sung cho cac thdm phan khi xét xir khi chua

24 Xem thém & Quyét djnh sb 220:QD-CA cua Chénh an v cong bé an 12,

c6 phap lut thanh van diéu chinh. Boi I&.
néu 4n le chn duge Hai déng tham phan
TAND i cao “tdp hop™, lya chon™ ‘cong
b8” nhir quy dinh nay, s& dua dén v1§c mat
thém thei gian cho mt quy trinh thi tyc
hanh chinh ¢é cong bb, hay khong khac gl
viéc bién Hoi dong thim phan TAND 16i cao
thanh mét chu thé ban hanh mét “loai van
ban quy pham phép luat” khac. Trén thir té,
& My ciing c6 nhimg nhimg “tap hep™ an 1§
duoc cong bd vai tén goi 1a “federal
reporters™, nhung viéc “xuit ban” nhimg
t3p hop nay nhim hudng dén sy thugn lgi
cho céc bén ra ctru va 4p dyng, cing nhu dé
trich din cho nhimg vy vigc co tinh tiét
tuong ty sau ndy, va tdp hop nay duge Xuit
ban sau khi co cac an 1€ dugc sir dung. Trong
khi 46, quy trinh ciia TAND 13i cao cla Vigt
Nam lai hodn toan nguoc lai, khi ching ta
Iyra chon nhCmg ban an tros thanh an 1¢ trude,
sau 46 moi “cong b, "xuét ban” va dugc
sir dung nhir mét loai ngudn thay thé.
Ké¢ lugn

Viét Nam di coi 4n 1¢ nhr mét ngudn
bé sung cho hoat déng 4p dyng phép ludt.
Tuy nhién, tir thimg géc nhin khéc nhau cia
cac dong he phap Iudt trén Lhe giéi vé an 1
va thye té bude diu viée trién khai ap dung
an 1§ ciia Hol dong tham phén TAND ti
cao, cb thé thiy vén dé tiép cin vé 4n ¢ coa
ching ta chua thyc sy ding va dil. Ching
t6i chi méi dua ra nhing van dé con virdmg
méic 8 ciing xem xét, cin nhic ky cang, bai
18 “néu lam khong diing ban chét thi y
khai dau ¢o thé dat duqc nhimg muyc dich
trudc mit nhung vé lau vé dii s& gay ra hiu
qua nghiém trong”™? a

ngiyé/-i 2016,

25 Xum thém Dju Céng Hiép, Ha Thi Phuong Trd. “Quy d|nh véan i@ trong luiit 16 chue TAND nim 2014 - nhip nz 26c
&% ban chilt ciia én 1", Tap chi Nha nuoc - Phap lut. <6 04/2016.

26 Nemthém ta - hitp/www loc.govilaw/help judicial-decisions.php#state.

27 Xem thém: Dau Céng Hi¢p, Ha Thi Phuong Tré. “"Quy djnh vin i@ trong huit 1 chirc TAND nam 2014 - nhin 1 gbc

46 ban chit caa in 1" 1ldd.
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