
CONG TAC KIEM SAT 

HOAN THllN QUY OmH CUA PHAP LUAT TO TUNG 
TRONG GIAI DOAN GIAM DOC THAM, 

TAI THAM CAC VU, VIEC DAN SU 

THAI VAN DOAN" 

Tom tat: Tir thyc tien cdng tac khang ngh| v^ Idem sat xet xir giam 
doc tham, tai tham vy, viec dan sy noi chung, tac gia bai vilt nfeu len 
m$t so quy d|nh cua phap luSt chua hpp Iy, gSy khd khan, vudng mac 
khi van dung vao thyc tiln giSi quyet vu, vi^c dSn sy, dong thdi d l 
xui t Iden nghi nhimg giai phap sua dii , b l sung hoan thi^n. 

Tie khoa: Thu tuc gidm doc tham; tdi tham; Bo lugt Td tung ddn sw. 
Ngdy nhgn bdi: 04/7/2018; Ngdy phdn bien danh gid vd sua chua: 16/7/2018; Ngdy 

duyet bdi: 30/7/2018. 

1. Ve hinh thirc ciia don de nghi xem 
xet ban an, quyet dinh cua Toa ^n da co 
hi§u luc phap luat theo thu tuc giam doc 
tham doi vdi dirtmg sy de nghi la ca nhan 

Tai diem d khoan 1 Dieu 284a Bd luat Td 
hmg dan su (BLTTDS) nam 2004, sua ddi, 
bd sung nam 2011 (nay la diem d khoan 1 
Diiu 328 BLTTDS nam 2015) quy dinh ddi 
vdi ngudi lam don de nghi xem xet ban an, 
quyet dinh cua Tda an da ed hieu lye phap 
luat theo thii tuc giam ddc thim (gpi tit la 
don d l nghi khang nghi giam ddc thim): 
"Ngudi d l nghi la ca nhan phai ky ten hoac 
dilm chi". Hudng dan quy dinh nay, ngay 
tai khoan 1 Dieu 1 Thdng tu lien tich sd 
03/2013/TTLT-TANDTC-VKSNDTC ngay 

15/10/2013 cua Tda an nhan dan tdi cao, 
Vien kiem sat nhan dan tdi cao hudng din 
thi hanh mdt sd quy dinh ve thii tyc giam 
ddc tham, tai tham (gpi tat la Thdng tu lien 
tich sd 03) ed neu: "Duong sy de nghi la ca 
nhan, thi phai ky ten hoac diem chi va phai 
cd xac nhan ciia Uy ban nhan dan xa, 
phudng, thi trin noi ngudi do eu tni hoac 
phai npp kem theo ban phd td giay td tiiy 
than ciia hp;...". 

Theo chimg tdi, khdng nen chi quy dinh 
gidi ban ddi vdi thii tuc duang sy la ca nhan 

*Thac sT, Pho Vien trudng Vien kiem sit vlgc 
giai quySt vu viec dan sw, hdn nhin va gia dinh, 
Vi$n kiim sat nhan dan cap cao tai Da Ning. 
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iam don dl nghi khang nghi giam ddc tham 
"phai ky ten hoge diem chi va phai cd xac 
nhan ciia Uy ban nhan dan xa, phudng, thi 
ttan nai ngudi dd cu tni" , ma nen quy dinh 
md rpng them Uy ban nhan dan xa, 
phudng, thi ttin (ndi ehung) va eac ea quan 
khac cd tham quyen chiing thuc chir ky la 
Phdng tu phap cap huyen, td chiic hanh 
nghi edng chung, eo quan dgi dien ngoai 
giao, ca quan dai dien lanh su va ca quan 
khac dupe uy quyen thyc bien chire nang 
lanh sy cua Viet Nam d nude ngoai theo 
Diiu 5 Nghi dinh sd 23/2015/ND-CP ngay 
16/4/2015 cua Chmh phu ve cap ban sao tir 
sd gdc, chirng thyc ban sao tir ban ehinh, 
chimg thue ehii ky va chiing thyc hpp ddng, 
giao dich quy dinh ehung thyc chii ky, deu 
ed the xac n h ^ khi ca nhan cd don de nghi 
khang nghi giam ddc tham yeu eau. Vi ban 
chat cua quy dinh nay nham xac dinh ngudi 
ky don ed diing la ngudi ddng ten trong don 
de nghi hay khdng (de loai trir kha nang 
ngudi nao dd ky gia chii ky, mgo danh iam 
dan). Viec quy dinh nhu vay se tao dieu 
kien eho khdng it hudng hop duong sy la 
ca nhaa lara dan vi nhieu ly do khdng ed 
mat d noi eu tni ma d noi khac, nhu dang 
cdng tac nude ngoai, bi dm dau dieu tri cac 
benh vien dai ngay ngoai noi cu tni... Thuc 
te giai quyet don de nghi cho thay, Tda an, 
Vien kiem sat ed tham quyen khang nghi 
giam ddc tham ciing chap nhan nhung 
tmdng hpp co quan cd chiic nang xac nhgn 
ehii ky eiia duang su la ea nhan khdng phai 
la noi cu tni, mien la ed ca sd bao dam rang 

1. Khoan 1 Dieu 12 Luat cit tni nam 2006, sua doi, bo 
sung nam 2013 quy dinh: "Noi cu tni ciia cong d3n la cho 
a hgp phap ma ngiroi do thuang xuyen sinh song. Noi cu 
tni ciia cong dan la noi thuong tni hoac noi tam tni". 

duang su la ca nhan ky ttong don chinh la 
ngudi lam don de nghi. 

Ngupe lai, ddi vdi thu tyc duong sy la 
ca nhan lam dan dl nghi khang nghi giam 
ddc thim "hoac phai nop kem theo ban 
phd td giiy td biy than eua hp" (nhu ehiing 
minh nhan dan, hd kbiu, hd chieu...), thi 
khdng ndn quy dinh dieu kipn, thu tuc nay, 
vi khdng thi bao dam chac chan dupe ca 
nhan nop giiy td tiiy than la duang su da 
ky don dl nghi giam ddc tham va khdng 
logi trir tmdng hpp nhung ngudi than cua 
ca nhan lam don nhu con cai, anh em ttong 
nha ed giiy td tuy than cua duong sy rdi vi 
ly do nao dd (nhu dupe bd me phan chia 
tai san khdng ddng deu, khdng dupe chia 
bing bien vat nhu nguyen vpng...) viet don 
ky gia ehu ky cua duong sy rdi nop dan 
cho Tda an, Vien kilm sat cd tham quyen. 
Tmdng hpp nay khi Tda an, Vien kiem sat 
cd thim quyin giai quyet se gay mat nhiiu 
thdi gian, tdn kem cdng sire, ttong tmdng 
hpp khang nghi rdi xet xir giam ddc tham 
buy an ve giai quyet lai se gap nhieu khd 
khan ttong viec thu ly, giai quyet, tham chi 
khdng giai quyit dupe (vi duong sy khdng 
hpp tac), ma lgi khdng tdn ttpng quyen 
quyet dinh, ty dinh dogt eua duang su 
ttong td tung dan sy la mpt ttong nhiing 
quyen nang co ban, quan ttpng nhat. Vi 
vgy, chiing tdi eho rang nen bd quy dinh 
nay de tang cudng quan ly diu vao dan de 
nghi giam ddc tham, cung nhu hgn ehe den 
miie thap nhat logi dem nay dg gdp phan 
bao ve tinh dn dinh cita ban an, quyet dinh 
eua Tda an da ed hieu lye phap luat. 

Theo phan tich tten, khoan 1 Dieu 1 
Thdng tu hen tich sd 03 nen sira ddi, bd 
sung nhu sau: "... Duong sy de nghi la ea 
nhan, thi phai ky ten hoac diem ehi va phai 
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cd xac nhan eua Uy ban nhan dan xa, 
phudng, thi ttin hoac eac co quan khac ed 
tiiim quyen xac nhan chii ky tiieo quy dinh 
eiia phap lugt". 

Ddi vdi thii tyc duong su la ca nhan lam 
dan de nghi khang nghi tai tham theo quy 
dinh tai Chuang XXI BLTTDS nam 2015 
va khoan 1 Diiu 14 Thdng tu lien tich sd 03 
quy dinh: "... Duang su de nghi la ca nhan 
thi phai ky ten hoac diem ehi va phai ed xac 
nhan ciia Uy ban nhan dan xa, phudng, thi 
ban noi ngudi do cu tni hoac phai nop kem 
theo ban phd td giay td tuy than cua hp". 
Quy dinh nay cung tuong ty nhu quy dinh 
duong su la ca nhan lam don de nghi khang 
nghi theo thu tuc giam ddc tham. Vi vay, 
chiing tdi de nghi viee sira ddi, bd sung quy 
dinh nay tuong tu nhu viee sira ddi, bd sung 
ddi vdi thu tuc lam don de nghi khang nghi 
giam ddc tham neu tten. 

2. Doi vdi quy dinh vl viSc phat hi^n 
ban an, quyit dinh cua Tda an da co 
hieu luc phap luat can xem xet lai theo 
thu tuc giam ddc tham 

Khoan 2 Diiu 327 BLTTDS nam 2015 
quy dinh: "Trudng hop Tda an, Vien kiem 
sat hoac CO quan, td chiic, ca nhan khac 
phat bien ed vi phgm phap luat ttong ban 
an, quyet dinh cua Tda an da ed hieu lye 
phap luat thi phai thdng bao bang van ban 
cho ngudi ed tham quyen khang nghi quy 
dinh tai Diiu 331 cua Bp luat nay". Quy 
dinh nay khdng de cap den thdi hgn, nSn 
ed thi dupe hieu la Tda an, Vien kiem sat 
hoac ca quan, td chiic, ca nhan khac mudn 
gui van ban liic nao eiing dupe (trong khi 
dd ddi vdi duang sy thi quy dinh diiu kien 
kbit khe ban nhieu, hp ehi cd quyin dl 
nghi khang nghi theo thii tuc giam ddc 
thim ttong thdi ban 01 nam ke tir ngay ban 

an, quyet dinh cd hieu luc phap luat va 
trudng hop sau khi het thdi ban 03 nam, ke 
tir ngay ban an, quyet dinh cua Tda an ed 
hieu luc phap luat duong su van tiep tuc cd 
dan de nghi thi thdi ban khang nghi duac 
keo dai them 2 nam nua (khoan 2 Dieu 334 
BLTTDS nam 2015). Quy dinh tgi khoan 2 
Diiu 327 BLTTDS nam 2015 nay khdng 
phii hpp vdi thdi ban khang nghi giam ddc 
thim quy dinh tai Diiu 334 BLTTDS tdi 
da la 05 nam, ke tir ngay ban an, quyet 
dinh cua Tda an cd hieu luc phap lugt. 

Vi vay, de bao dam su hop ly va thdng 
nhat nen sua ddi, bd sung quy dinh tgi 
khoan 2 Diiu 327 BLTTDS nam 2015 theo 
hudng: "Tmdng hpp Tda an, Vien kiem sat 
hoac CO quan, td chiic, ca nhan khac phat 
hien cd vi pham phap lugt ttong ban an, 
quyet dinh eua Tda an da cd hieu lye phap 
lugt thi phai thdng bao bang van ban eho 
ngudi ed tham quyin khang nghi quy dinh 
tai Dieu 331 cua Bp luat nay trong thdi hgn 
tdi da la 05 nam, ke tir ngay ban an, quyet 
dinh ciia Tda an ed hieu luc phap lugt". 

Cling tgi quy dinh nay, ddi vdi tmdng 
hpp ngudi thdng bao phat hien vi phgm la 
ca nhan thi tai doan cudi khoan 2 Dieu I 
Thdng tu lien tich sd 03 cung hudng dan 
tuong ty ve hinh thiic thu tue ddi vdi 
duong sy la ca nhan lam don de nghi 
khang nghi giam ddc tham. Cu the: 
"Ngudi thong bao phat hien vi phgm la ea 
nhan phai ky ten hoge diem chi va phai cd 
xac nhan cua Uy ban nhan dan xa, phudng, 
thi tran nai ngudi dd eu tni hoge kem theo 
ban phd td giay td tiiy than cua hp". Quy 
dinh nay ciing bpc lp nhiing bat hpp ly, 
khd khan tuong tu nhu phan tich d myc 1, 
nen ciing can duac siia ddi, bd sung mpt 
phan dogn cudi khoan 2 Dieu I Thdng tu 
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lien tich so 03 nhu sau: "Ngudi thdng bao 
phat hien vi pham la ca nhan phai ky ten 
hoac diem chi va phai cd xac nhgn cua Uy 
ban nhan dan xa, phudng, thi ttan hoac eac 
CO quan khae cd tham quyen xac nhgn chii 
ky theo quy dinh eua phap luat" . 

3 . V l thu tuc xet xu t?i phien toa 
giam doc tham 

Ve thii tue xet xir tgi phien tda giam ddc 
thim dupe quy dinh tgi khoan 1, 3 va 4 
Diiu 341 BLTTDS nam 2015 quy dinh ddi 
vdi Vien kiem sat nbu sau: 

(1). Sau khi chu tpa khai mge phien tda, 
mpt thanh vien Hdi ddng xet xu giam ddc 
tham trinh bay tdm tat ndi dung vy an, qua 
trinh xet xir vu an, quyet dinh ciia ban an, 
quyet dinh... Tmdng hpp Vien kiem sat 
khang nghi thi dgi dien Vien kiem sat trinh 
bay ndi dung khang nghi. 

(3). Dgi dien Vien kiem sat phat bieu y 
kien ve quyet djnh khang nghi va viec giai 
quyet vu an. 

(4). Cac thanh vien Hdi ddng xet xir 
giam ddc tham phat bieu y kien va thao 
luan. Hdi ddng xet xir giam ddc tham nghi 
an va bieu quyet ve viec giai quyet vy an 
va edng bd npi dung quyet dinh v l viee 
giai quyet vy an tai phien tda. Viee nghi an 
phai duac thuc hien theo eae nguyen tae 
quy dinh tai Dieu 264 cua Bp luat nay. 

Theo quy dinh tten thi dgi dien Vien 
kiem sat phat bieu y kiln v l quyit dinh 
khang nghi giam ddc tham va viec giai 
quyit vy an tmdc, sau dd cac thanh vien 
Hdi ddng xet xir giam ddc thim phat bilu 
y kiln va thao luan, sau khi thao luan thi 
Hdi ddng xet xu giam ddc thim nghi an. 

Quy dinh nay gay nhiiu khd khan cho 
Kiem sat vien tham gia phien tda gian ddc 

tham, dgc biet ddi vdi nhiing vy an do Vien 
kiem sat khang nghi. Vi theo quy dinh nay 
Vien kiem sat khdng ed khoang thdi gian de 
phat bieu y kien bd sung (bao gdm ca viee 
ttanh luan de iam sang td them nhiing linh 
tiet neu ttong khang nghi va dae biet la bao 
ve khang nghi cua \^en kiem sat thudng 
hay bi Hdi ddng xet xu bat be, phan bi^n rat 
nhieu tinh tiet, nen neu khdng phat bieu y 
kiln bd sung kip thdi de bao ve khang nghi 
se tgo tam ly lay lan den cac thanh vien 
khac ttong Hdi ddng xet xir ve chat lupng 
cua khang nghi) hoac de nghi tam ngirng 
phien tda de bd sung, xac minh them chimg 
Cli hoac bao cao Lanh dao Vien ve viec thay 
ddi, bd sung khang nghi hoac nit khang 
nghi ddi vdi khang nghi ciia Vien kiem sat 
ttong qua trinh Hdi ddng xet xu thao luan, 
phat bieu y kien (thuc te, sau khi Hdi dong 
xet xu thao luan, phat bieu y kien, thi Kiem 
sat vien van phat bieu y kien bd sung vdi 
Hdi ddng xet xii, nhung BLTTDS khdng 
quy dinh viec nay la khdng phu hpp vdi 
thyc te khach quan). 

Tmdc day, BLTTDS nam 2004, sira 
ddi, bd sung nam 2011 (khoan 1 va 3 Dieu 
295) Cling da quy dinh thuan lpi cho Kiem 
sat vien tham gia phien tda, do la: 

(1). Sau khi chii tpa khai mac phien tda, 
mdt thanh vien eiia Hdi ddng giam ddc 
tham trinh bay tdm tat ndi dung vu an, qua 
trinh xet xu vy an... Dgi dien Vien kiem sat 
phat bieu y kien eua Vien kidm sat ve 
quyet dinh khang nghi. 

...(3). Cac thanh vien eua Hdi ddng 
giam ddc tham thao luan va phat bieu y 
kien eua minh ve viee giai quyit vy an. 
Dai dien Vien kiem sat phat bilu y kiln 
cua Vien kiem sat ve viee giai quyit vy an. 

Theo quy dinh eii thi Kiem sat vien tham 
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gia phien tda phat bilu y kiln sau khi Hdi 
ddng xet xic giam ddc thim thao luan va 
phat bieu y kien ve viec giai quyet vy an, 
sau do Hpi ddng xet xu giam ddc tham mdi 
bieu quyet ve viee giai quyet vu an (khoan 
4 Dieu 295). Quy dinh nay phu hop vdi 
thuc te khach quan ciia phien tda giam ddc 
tham. Vi vay, theo chiing tdi nen sira ddi, bd 
sung ve thii tyc xet xir tgi phidn tda giam 
ddc tham phan quy dinh ddi vdi Vien kilm 
sat nhu quy djnh tgi Diiu 295 BLTTDS 
nam 2004, sira ddi, bd sung nam 2011. 

Ddi vdi phien tda tai tham, phin quy 
dinh ddi vdi Vien kiem sat cung d l nghi 
sira ddi, bd sung tuong tu nhu ddi vdi 
phien tda giam doe tham. 

4. v l thdi han gui quyet dinh giam 
doc tham 

Khoan 1 Diiu 350 BLTTDS nam 2015 
quy dinh: "Trong thdi ban 05 ngay Iam 
viec, ke tii ngay ra quyet dinh, Hdi ddng 
xet xu giam ddc tham phai giii quyet dinh 
giam ddc tham eho ea quan, td ehiic, ea 
nhan sau day: 

a) Duong sy, ngudi khac ed quyen lpi, 
nghTa vu lien quan theo quydt dinh giam 
ddc tham; 

b) Tda an ra ban an, quyet dinh da ed 
hieu luc phap luat bi khang nghi; 

c) Vien kiem sat eiing cap, co quan thi 
hanh an dan sy ed tham quyen". 

Viec quy dinh thdi ban 05 ngay nhu vay 
la qua ngan khdng dii thdi gian de Hpi 
ddng xet xir kjp ban hanh quyet djnh giam 
ddc thim. Vi ddi vdi quyet dinh giam doc 
tham mac dii da dupe dua ra xet xir, dupe 
ban bac, phan rich, md se timg tinh tilt, 
timg ndi dung vu an, nhung khi thi hien 
thanh van ban chinh thirc phai mang tinh 
chinh xac cao, cd tinh ehuan mye d l Tda 

an dia phuang iam co sd thye hien, nen 
phai cd thdi gian suy nghT, ttau ehudt tii 
ngii, nghien ciiu ky timg lap luan, du kiln 
nhiing tinh hudng phat sinh khi hiiy ban 
an, quyet dinh cua Tda an da ed hieu lyc 
phap luat ve giai quyet lgi, chinh sua nhiiu 
lan. So sanh vdi thdi ban gui ban an, quyit 
dinh phiic thim tgi Diiu 315 BLTTDS quy 
dinh: "Trong thdi ban 15 ngay, kl tu ngay 
ra ban an, quyet dinh phiic thim, Tda an 
cap phuc tham phai giri ban an, quyet dinh 
phiic tham cho Tda an da xet xu so tham, 
Vien kiem sat eiing cap... 

Tmdng hpp Tda an nhan dan cap cao 
xet xii phiic tham thi thdi hgn nay cd thi 
dai ban, nhung khdng qua 25 ngay". 

Trong khi do, tinh chat eiia giam ddc 
tham nhu neu tten rd rang la phuc tgp ban 
nhieu so vdi tinb chat eua phiie tham. Thyc 
te cho thay, rat nhieu quyet dinh giam ddc 
tham ban hanh cham hon so vdi 05 ngay 
quy dinh neu tten den 10 ngay ttd len, nen 
viec quy dinh thdi hgn 05 ngay nhu neu 
tren la qua ngan va khdng hop ly, tir do 
cung gay khd khan eho cdng tac kiem sat 
quyet dinh giam doc tham ciia Tda an va 
anh hudng den quyen, lai ich hop phap 
cua duong sy. Vi vay, de nghi sira thdi hgn 
nay len 20 ngay (khdng quy dinh la ngay 
lam viec niia, ma la ngay binh thudng). Cu 
the nhu sau: 

"Bieu 350. Gui quyit dinh gidm doc 
thdm 

1. Trong thai hgn 20 ngdy, ke tic ngdy ra 
quyet dinh, Hoi dong xet xu gidm doc thdm 
phdi gici quyet dinh gidm doc thdm cho ..." 

Ddi vdi thdi hgn giii quyet dinh tai 
tham ciing de nghi sira ddi, bd sung tuong 
tu nhu ddi vdi viec giii quyet dinh giam 
ddc tham.a 
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