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1. Di chiic miéng

Di chiic mi¢ng 1a di chic thé hién bing
161 61 Nén ¥ chi cia ngudi dé lai di san
chi dugc thé hign théng qua l&i néi thi tinh
xde thye s& khong cao, vi “lod néi gié bay”
va nhit 12 nguti néi ra didu d6 di chét nén
101 n6i clia ho d& b ngudi khic “bdp méo” vi
nhimg lgi fch khic nhau.” V&i géc nhin
tén, 13 rang quy dinh cia phap ludt vé di
chiic miéng chn thiét phai duoc siét chit hon
cic loai di chiic van ban dé mot mat vin dam
bio dugc nguyén tic 1on trong ¢ chi cia
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ngudi dé lai di sin, thuc hign trung thyc §
nguyén cia ho, méat khic loai bé dugc cic
i ro ém do hinh thirc ndy mang lai.

Xuét phat tr tinh chit cia di chic miéng
1a thiéu co si thuyée phuc, rét d& xay ra tranh
chip nén viec quy dinh cdc vAn d& v di chiic
miéng (Didu 627), didu kidn dé dugc lap di
chiic miéng (Didu 629) va didu kién dé di
chitc miéng hop phép (khoan 5 Didu 630)
ciia BLDS nam 2015 ciing luén hudng dén
dam bao tdi da sy chit ché o trinh tu, thi
tuc cho téi ndi dung va khéng dinh 16 ring
khéng phai cd nhén ndo cling c6 quyén lya
chen. Tuy vy, theo tdc gia, mot s& quy dinh
vé di chic miéng trong BLDS nim 2015 vin
chura thuc su phit hop, cin c6 su thay ddi dé
hodn thién hon, cu thé:

Thit nhdr, khodng thoi gian dé huy bo di
chiic miéng sau khi lap.



TAP CHI LUAT HQC SO 112016

NGHIEN CUU - TRAO DOI

Piéu 629 BLDS nim 2015 quy dinh:

“I. Truémg hop tink mang mgt ngudi bi
cdi chét de doa va khdng thé ldp di chic
béng vin ban th ¢6 thé Idp di chiic miéng.

2. Sau 03 thdng, ké tir thoi diém di chic
miéng ma ngiedi Igp di chiic con song, minh
mén, sdng sudt thi di chiic migng mdc nhién
bi huy bo™.

V& quy dinh trén, viéc 14p di chic
miéng dugc dét ra chi mang tinh chét dy
phong cho truémg hop khéng thé 13p di chic
bing van ban do tinh tnang ngudi 13p di chdc
bi c4i chét de doa. Tuy nhién, quy dinh tai
khoan 2 Didu 629 nhén manh: Sau 03 thang,
Kké 1 thdd didm di chic midng ma ngudi lap
di chiic con sf)ng, minh mén, sdng subt thi di
chiic miéng mac nhién bi huy bo. Tac gia
ban khoan vén thoi han 03 thdng cia quy
dinh trén ¢ mét 56 diém sau:

Mar la thol han 03 thdng 13 mot dinh
lugng chua c¢6 co so. Nhidu quan diém cho
ring, 03 thing 1 khoang théi gian trung binh
dung dé xem xét 314 hdi phuc sac khoé, mitc
46 minh mén, sang sudt cia ngudi di chic
miéng. Vi vdy, sau 3 thing, tuy theo tinh
trang cta ngudi 1ap di chdc, ching ta madi cd
thé can nhic viéc thira nhén hay huy bé ban
di chiic miéng. Tuy nhién, tdc gid lai khong
théy duoc co s khoa hoe cho quan diém nay
b&i thye té c6 nhidu nguyén nhin din dén
tinh trang mdt ngudn bi cdi chét de doa. Vi
ie: MOU ngutn méc bénh do mét chiic nang
hay bd phan nao dé trén thaa thé vét If bi tdn
thuong, bién ddi, sang chén... 1am suy giam
chirc nang hoat dong thong thudng din dén
tinh mang bj de doa sau mot thoi gian didu
1 da hdr phuc siic khoé sé& khac vd trirdng

hop mét ngudi bi khéng ché bét giir 1am con
tin, de doa ding vii lyc dan dén tinh mang
khong dugc bao dam nhung sau d6 duge giai
cirw, R& rang, viée trd lai trang théi st khoé,
Kkha nang vhan thic difu khidn hanh vi cia
mét ngudi sau mdi bién cb s& khac nhau. Do
d6, ching ta khéng nén dinh luong khoang
thori gian c§ dinh cho nhiéu su kién phap li.
Pidu niy sé (¢ thanh cimg nhic va khéng
phi hgp véi thyc tién.

Mat khéc, khoan 1 Diu 629 BLDS nim
2015 44 sva déi quy dinh tai khoan 1 Diéu
651 BLDS nam 2005 vé diéu kién 14p di chiic
miéng theo hudmg khdng dé cao viéc ngudi di
chic miéng bi bénh hay nguyén nhin nio
khic din dén tinh mang bi de doa ma don
thun dung cum thuft ngir chung a: “tredng
hop tinh mang mot ngieci bi cdi chér de doa
va khong thé Idp di chiic bang vin ban thi c6
thé ldp di chiic miéng” Didu nmay cang
khing dinh ring, viéc quy dinh thoi han 03
thing sau khi di chiic miéng dé xem xét viée
huy bd di chie midng dung dé ap dung véi
tat ca moi trwémg hop 14 khdng phit hop.

Hai ia di chic miéng duge dat ra chi
yéu huéng 16i trudng hop khin cép, nguoi
lap di chiic cé thé chét ngay sau khi tring
tréi ai nhitng 14 cudi cing. Sau thdi didm di
chiic miéng ma ngudi 1p di chic vén con
séng va minh man sdng subt didu nay
khing dinh ho hoan toan c6 thé l4p di chiic
bing van ban. Hon nita, theo quy dinh tai
khoan | Difu 629 BLDS nam 2015, ngun
lap di chic mubn lap di chic miéng s&
khong thoa man diéu kién .. khong thé lap
di chic bang van ban”. Mt khéc, khi ho da
Ira chon su thay thé hinh thic caa di chic,
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phép ludt budce phai (6n trong. Nhur vay, théi
han 03 thing dugc quy dinh d¢ xd¢ dinh viéc
huy bd ban di chic da dugc ldp sé khong
thute sur cén thiée.

Ba la viéc dat ta thoi han 03 thang déi
véi quy dinh trén v tind tao ra sy thiéu can
cir dp dung khi xem xét tinh hop phdp ctia di
chic. BLDS quy dinh: “Sau 03 thdng, ké nr
thoi diém di chic miéng ma ngudi ldp di
chitc con .v({ng, minh mdn, sdng suot thi di
. Viy hét
thai han nay, ngudi lp di chic con song

chiie miéng mac nhién bj huy bo’

nhing khéng minh min, sing sudt thi di
chiic miéng mac nmén bi huy bé hay van cé
gid tri phdp 1i? Piy ciing 13 mdt ban khoin
6 co 59 vi quy dinh cia ludt mai chi difu
chinb dugc mét khia canh ca thuc tién.

Véi nhimg p luén trén, tdc gia dé xud
hai phuong dn saw:

- Phuong 4n 1: Pé dam hio thue hién
ding tinh thin ctia quy dinh tai khodn 1 Didu
629 (tre di chic miéng chi dwgc phép lua chon
khi khang thé 1dp di chiic bing van ban) déng
thi khic phuc nhimg bt cip néu weén, quy
dinh tai khoan 2 Bidu nay cin dugce sira theo
huéng: “Saw khi 14p di chic miéng, nguoi lap
di chdc con sfmg, minh mén, sdng sudt ma 6
i thoi gian va kha nang 14p di chiic bing van
bdn thi ban di chic miéng bj huy bo™.

Vige xdc dinh ¢ da thdi gian v kha
ndng l4p di chic bing van ban hay khang thé
hién duwa trén hai co s¢; Co s¢ thit nhir
ngudi 3p di chde ¢d mong mudn thay thé
bin ¢i chie dé hay khong? Co so thér hai:
nguot tranh chép vé di chdc miéng ¢6 cin cit
dé chéng minh ngudi 1ap di chiic ¢é di thoi
aian, kha nang 1ap di chdc b;"mg vin bian mi
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ho khéng thuc hién thi di chic miéng c6 thé
bi tuyén bd v hidu. Néu vay, phuong 4n nay
thoé mén viée ngwai da di chic miéng co thé
1ap di chic bing van ban dé thay thé cho di
chiic miéng truéc dé bit cir lic nao. Cén
trong truomg hop khéng thé 1ap di chic do
tinh mang vin bi de doa thi di chic miéng
van dugc coi 13 hop phép.

- Phuong 4n 2: Ching ta cdn phi nhin
nhén réng, di chiic 1a mdt loai hanh vi phdp
I{ don phuong luén ludn thé hién y chi cig
ngudi xéc lap. Viéc ho tham gia vira la thuc
hién quyén nhung déng thoi ciing s& lya
chon céc i o kém theo. Didu nay hoan toin
nam trong khi nang c6 thé kiém sodt cita mat
ngudt trude khi dinh doat. Do dd, khi mdt
ngudi di lya chon va thuc hién quyén 14p di
chie miéng ca mink, thidt nghi, chdng ta nén
160 treng va bao dam (hue hién di chic dé
mdt cich tuyét di Cho d¢én khi van ban ghi
lai di ngdn cia ngudi lap duge chinh ngudi
ndy mong mudn thay thé bing ban di chic
khdc, di chiic miéng d6 vin c6 gid tri phap li
néu tudn thi da diéu kign dé hop phép. Tic
13, ching ta khong sir dung khoeang thiv gian
dé khong ché gid ui phdp H cia di chic
miéng. Vi vay, tic gia kién nghi bo quy dinh
tai khodn 2 Dity 629 BLDS nam 2015.

Thir hai, didu Kién dé di chde miéng
dugre coi la hop phip.

BLDS nam 2015 quy dinh di chic mugéng
duoe coi 1a hop phip néu thoa mén cdce didu
kién sau: Mo 12 ngudi di chic miéng thé
hién y chi coa minh trude mat it nhit hai
5

nguoi 1am chimg;™" Hai lé nhitng nguai lam

(3) Ngudi lim ching pha 13 ngun da thanh nién,
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ch\ing ghi chcp lai ni dung cdng ki hofic
diém chi vio bin di chitc; Ba li trong thoi
han 5 ngay ké tir ngy ngudi I4p di chiic thd
hi¢n § chf cudi ciing thi di chic phai dwoc
cong chimg vién hofic co quan 6 thim
quyén chimg thyc xéc nhén chir ki hoic
diém chi ciia ngudi 1am chimg,

Theo téc gid, nhimg didu kién trén néu
gén lidn véi hoat dong thue tifn déu thibu sy
hop I, cu thé:

- Khi mt ngudi thuc hign quyén di chic
miéng cfia minh 1a lic ho dang hip héi ma
thong thudng & thoi didm d6, nhimg nguoi
quanh ho thwdmg 14 ngudi thén thich. Tuy
nhién, didu kién v& nguti 1am chimg lai
khéng dat. Do vy, d& im duge ngudi lam
chimng véi cdc didu kién quy dinh 12 rit khé.
Hon nixa, quy dinh viéc hoan thién cac didu
kién tiép theo hiu hét mang tinh nghfa vu
thay vi quyén cho ngudi 1am chimg. Bidu
ndy cang tao ra rdo can 16n dé mdt “ngudi
dung” d4p Wmg cédc diéu kién givp di chic
miéng thod mén.

Thyuc t, co quan cong chimg hodc
chirng thyc khong phai 12 co quan duy nhit
6 thim quyén x4c nhéin ch¥ ki. Thém vao
d6, khoang thoi gian @& thyc hign hoat dong
xdc nhan chir ki 13 05 ngay ké tr ngiy ghi
chép lai ngi dung di chic. Theo logic, viée ki
vio di chic mi€ng s& phai thuc hién hai lin
(mdt 1in ngay sau khi ghi va mdt lin dé x&c
nhén lai chir ki), quy dinh nhu vdy theo tdc
gia 1a khdng phit hop. Hon nita, chua ¢6 hoat

khéing bi mét ning lwc hanh vi dan su; khong phii la
ngudi c6 khé khiin trong nhgn thirc vi diéu khifn
hanh vi; khong phéi 1a ngubi thira ké, ngudi lién quan
dén ngi dung di chiic (Didu 632 BLDS nam 2015).

ddng nghiép vu ndo cho ¢ic co quan clng
chitng, chimg thic dé thuc thi quy dinh ny.

- Thiéu tinh ddng b hod trong viéc xdc
dinh t cich chi thé xdc nhan chit ki hoic
diém chi clia nguoi lam chimg. Didu luit
dang dua cong chimg vién ngang hang vdi
co quan c6 thdm quyén chimg thuc. Pay 1a
mdt sai 86t trong ki thudt 1ap phdp.

- Gia sir cdc diéu kién néu trén da hoan
tit ciing v ciing khé khan khi c6 tranh chip
xdy ra v cin dén viéc mo6 ta lai su thit
khich quan ciia ngudi lam chimg. Khi nhimg
“ngudi dung” ny khéng thé triéu t3p tai cic
phién toa vi khong c6 théng tin dé thyc hign
tbng dat cic loai gidy o lién quan.

Chinh vi vdy, theo tic gid nén sira déi
quy dinh nay nhu sau: “Dj chic miéng dugc
coi 12 hop phap néu ngudi di chiic miéng thé
hién ¥ chf cudi ciing cia minh truée mat ft
nihdt hai ngudt 2m chitng vA ngay sau khi
ngudi di chic miéng thé hién § chi codi
ciing, ngudi lam ching ghi chép lai, ciing
xde nhan théng tin v& c4 nhan va ki t&n hojc
diém chi. Trong thei han 05 ngay 1am viée,
ké tir ngly ngudi di chiic miéng thé hién ¥
chi cui cing thi phing ngudi 1am chimg
nay phai mang ban di chiic dén co quan cong
chimg hodc co quan cé thdm quyén chimg
thie x4¢ nhén thong tin c4 nhin va chix ki
hogic diém chi ciia minh”.

2. Di chiic bing vin ban

Vin ban 13 hinh thic ngén ngir viét,
duge trinh bay trén mdt chit liéu hiru hinh
nhim thé hién mdt ndi dung xdc dinh ma
ngudi ta c6 thé doc, hwu gift vA bao dam sy
ven todn ciia ndi dung d6.” Van ban 14 hinh

(4) Xem® L& Minh Hong, Hidu lice ctia hop ding theo
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thizc duoc thira nhan gid tej phap 1f phé bién
nhit ciia di chic. Ngoai cdc thanh qua ma
quy dinh v& hinh thirc cia di chic mang lai,
sau nhidu ndm thuc thi céc quy dinh nay
ciling da bdc 1§ nhiing han ché nhét dinh nhu:

Thit nhdt, quy dinh vé sy lra chon céc
logi di chiic béng véan ban.

Diéu 628 BLDS nam 2015 quy dinh di
chiic bang vin ban bao gdm: Di chiic bing
vén ban khéng c6 ngudi 1am chimg; di chidc
bing van ban ¢6 ngudi lam chimg; di chic
bing van ban c6 cong ching; di chic bing
van ban cé ching thuc. Véi quy dinh trén,
tic gia nhn thiy ring: néu didu luat thé hign
sur ligt k& céc loai di chiic bing van ban thi s&
bi thiéu. Vi ngoai céc loai di chic duge ké
trén, tai BLDS nam 2015 cdn ¢6 loai di chiic
bing van ban c6 gid trj nhu cong chimg,
chimg thyc.” Do d6, quy dinh trén xdc dinh
“di chiic bdng vin ban bao gom..." cin phai
¢ loai thir nam 13 di chiic bing vin ban c6
gid tri nhw cong ching, chimg thuc,

Thit hai, di chic bing van ban khéng cé
ngudi lam chimg.

Pozan 2 Pidu 633 BLDS nam 2015 quy
dinh: “Viéc ldp di chiic bdng vin ban khong
€6 ngiwdi lam chimg phdi tudn theo quy dinh
tai Diéu 631 ciia B ludt nay”. Voi quy dinh
nhu trén, khi I4p di chic bing van ban khong
¢6 ngudi lam chirng ma vi pham quy dinh tai
Pitu 631 BLDS nim 2015 s& din tdi dj
chic khéng hop phdp vi ndi dung vi pham

quy dinh ctia phdp ludt Viét Nam, Ludn fn tién sT ludt
toc, Truomg dai hoc luat Thanh phd HO Chi Minh,
2010

(5).Xem, 1éu 638 BLDS nam 2015.

(6).Xem: Diéu 631 BLDS nam 2015.

38

diéu cm cia phip lugt. Day 1a mdt quy dink
rét cimg nhic. V7 du: Ong A tu ldp ban di

‘chiic dinh doat toan b tai san cia minh cho

con trai 12 anh B. Theo quy dinh trén, ban di
chic niy v6 hi¢u vi vi pham quy dinh tai
Pidu 631 (khdng xéc dinh di san dé fai va noi
¢6 di san). T4c gia kién nghi, doan nay cin
phai sira theo hudng: “Viée 14p di chic bing
van ban khdng c6 ngudi lam chimg chi duge
¢oi 1 hop phdp, néu ¢d da cic diéu kién digc
quy dinh tai khoan 1 Diéu 630 B{ luft n2y”.

Thit ba, di chiic bing vin ban ¢6 ngudi
lam chitng.

BLDS nam 2015 quy dinh truémg hep
ngudi 1ap di chiic khong tu minh viét ban di
chiic thi c6 thé ty minh ddnh mdy hodc nh
ngudr khéc viét hodc dénh mdy ban di chic,
nhung phdi ¢6 it nhit 13 hai ngwoi lam
chimg. Ngudi 1dp di chiic phai ki hogc diém
chi vao ban di chiic trude mat nhitng ngudi
Iam ching; nhiing ngudi lam chimg xic
nhén chir ki, diém chi cita nguoi 14p di chiic
va ki viio ban di chiic.

Thye té ¢6 thé xay ra trudmg hop ngudi
18p di chiic ty ddnh mdy hosc nhé ngudi khic
viét, ddnh m4y bin di chiic va sau d6 nhdr hai
ngudi khic ki vao ban di chiic véi vai tud i
hai aguoi lam chimg. Hai ngudi lam chimg
<6 thé ki xdc nhén chir ki, didm chi ciia ngudi
14p di chric vio nhimg théi diém khic nhau vi
thyre té didu ludt uén khong quy dinh vé thi
diém ki v2o ban di chic. Do vay, d4 dam bio
sir 10 rang trong quy dinh cha phép luft vA
tinh chdt ciin vide 1am chimg 1a ching kién
sy viéc, ddng thoi mé 14 lai khi cin thiét thi
difu ludt uén cdn thidt ké lai nhu sav:
“Truémg hop ngudi lap di chdc khéng tv
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minh viét ban di chic thi cé thé ar minh
dsnh mdy hodc nhd ngudi khic viét hojc
dinh mdy ban di chiic nhemg phai ¢6 it nhét
1 hai nguéi 1am chimg ciing chimg kién su
viéc tai thiri diém d6. Ngudi 1ap di chic phai
ki va diém chi vdo ban di chic trudc mat
nhitng ngudt lam chimg; nhimg ngudi lam
chimg xéc nhin chit ki, didm chi ciia ngudi
lap di chiic va ciing ki vao ban di chic tai
thri diém hoain thanh viée 1am chimg”.

Tuong ty nhu doan 2 Didu 633, di chic
bing vin ban khéng ¢6 ngudi 1am chimg di
phan tich ¢ trén, doan 2 cia Diéu 634 nay
ciing chn phai sira theo hudng: “Viée lap di
chic bing vin ban khong c6 nguoi lam
chimg chi durge coi 1a hop phip néu 6 di
céc diu kién dugc quy dinh tai khoan 1
Diku 630 Bj ludt nay”.

Thir rir, di chiic dugc 1dp boi cdng chimg
vién, ngudi c6 thim quyén chimg thyc 13p.

- BLDS n#m 2015 c6 har diéu it quy
dinh lién quan dén hoat déng 14p di chic
biing vin ban cua cdng chimg vién va ngudi
‘cé thAm quyén chimg thyc 13 Bidu 636 va
Didu 639. Tuy nhién, hai diéu luit niy c6 @n
goi khéc nhau nhung tring 1ap mdt sé ndi
dung. Tic gid cho ring, viéc trién khai hai
vén dé ndy & hai diéu luat doc 14p 1a khong
cin thiét. Cu thé: Didu 636 quy dinh vé “Di
chiic do cong chimg vién, nguoi ¢6 thim
quyén chirng thirc cua uy ban nhan dén cci'p
xii lgp”. Tuy nhién, ndi dung cia didu lugt
12 thé hién hoat dong cy thé cita cng chimg
vién, ngudi ¢6 thm quyén chimg thuc thyc
hién viéc cbng ching, chimg thuc ban di
chiic. Hon thé nira, tén goi clia Piéu 636 ciing
d& gy ra hidu nhéim khi xét t6i chi thé 14p di

chiic. Vi véy, theo tic gia, Dicu 639 cin duge
bd va tén cia Didu 636 duoc thay thé bing
thit tue do cong chimg vién, ngudi ¢6 thdm
quyén chimg thyc cta uy ban nhan dén cip
x4 thyc hién d6i v&i di chiic s& phit hop hon.

Khoén 2 Didu 636 BLDS ném 2015 quy
dinh: “Trieong hop ngudi ldp di chic khong
doc dwoc hodc khong nghe dwoc ban di
chiic, khiéng ki hodc khong diém chi diwoc thi
phai nhé ngwdi loam chimg va ngudi nay
phdi ki xde nhan triuede mdt edng chimg vién
hodc ngudi cd thém quyén chimg thie cua
uy ban nhdn dén cdp xd@. Céng chimg vién
hodc ngudi cd thdm quyén chimg thye ciia
uy ban nhan dén cdp xd ching nhdn ban di
chiic triude mdt ngueci ldp di chic va ngudi
lam chimg”. P& voi quy dinh ndy, tic gia
nhin thiy vai trd ciia ngudi 1am chimg chua
thue su 13 rang. Viée mt nguoi khong doc
durge, khong nghe dugc, khong ki hoic khéng
diém chi duoc tham gia giao dich ¢6 yéu cAu
cong chimg, ching thuc thi tai Luét cng
chimg nim 2014” va Nghi dinh cta Chinh
phit s 23/2015/NB-CP ngay 16/2/2015 vé
c4p ban sao tir sé glc, chimg thyc ban sao tir
ban chinh, chimg thuc chir ki va chimg thuc
hop ddng, giao dich® ciing ¢6 quy dinh can
ngudi lam chimg. Nhung ta) nhifng vin ban
nay ciing khéng xdc dinh 15 vai trd ciia ngudi
1am chimg, Do d6, tic gia kidn nghi cin bd
sung thém phén néi dung nhu sau: ... khing
diém chi dugc thi phii ¢ ngudi Iam chitng
va ngudi ndy phai ki, déng thii x4c nhin
tinh trang cla ngudi lap di chiic trude mat...”

(7).Xem: Khoan 2 Didu 47 Luit cdng chimg nim 2014.
(8) Xem: Khoin 3 Diéu 36 Ngh dinh s 23/2015/ND-CP.
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Thir ndim, di chiic biing vn ban cd gid tri
nhu cong chimg hogc chimg thue.

V& nguyén tc, dit ton tai dudi hinh thire
ndo thi gi4 tri phdp 1i cva di chic cling nhu
nhau néu thoa man diu kién hop phap. Tuy
viy, Xuat phit tir nguyén tic 1dn rong va bio
dam thyc hign ¢ nguyén clia ngudi dé lai di
san, phip lujt danh mot didu lujt dé ghi
nhdn mét sb tudng hop dic bi¢t vé hinh
thire cta di chdc vi coi dy 1a nhitng ban di
chic ¢d gid tri nhu céng ching, chimg thuc.
Nhimg ban di chéc ndy cdn phai ddm bao
thoa min céc didu kién sau:

- Pdi véi di chiic ctia quan nhan tai ngh
phai ¢ xdc nhén cda thi trudng don vi tr
cép dai d6i tro 1én, néu quén nhin khong thé
yéu ciu cong chimg hojc ching thuc.

- Bbi véi di chiic cia ngudi dang di uén
thu bién, may bay cin 6 xdc nhén clia ngudi
chi huy phuong tién dé.

- Déi véi di chiic ctia ngudi dang didu i
tai bénh vién, co so chita bénh, diéu dudng
khdc cin c6 xdc nhén cia ngudi phy trich
bénh vién, co so dé.

- Bbi véi di chic ctia ngudi dang 1am
cOng viéc khao sit, thim do, nghién ciu ¢
ving rimg ndi, hai dao cin ¢6 xdc nhin cia
ngudi phu tréch don vi.

- Déi véi di chic ciia cong dan Viét Nam
dang & nuge ngodi cén c6 ching nhan cia co
quan ldnh sy, dai dién ngoai giao Viét Nam
o nuoc do.

- Dbi véi di chiic ctia ngudi dang bi tam
giam, tam gir, dang chdp hanh hinh phat t,
ngudi dang chdp hanh bién phip xi If hanh
chinh tai co s& gido duc, co s& chiia bénh can
¢6 xédc nhan cua ngudi phy trdch co s& do.

40

Theo téc gi4, quy dinh trén ¢6 nhimg bt
cap, cu thé:

- Xét dudi géc do trinh tu, thi fuc v
muc do kiém sodt vé ngi dung - tinh hop
phdp clia ban di chic thi ngudi 1a thi trudng
dom vi trong quan d6i, chi huy phuong tién
thu bay, tau bién, ngudi phy trach bénh vién,
co so khdm chira bénh, nguoi phu tréch
ngudi dang 1am cdng viéc khio sit, tham o,
nghién cfru & ving rimg ndi, hadi dao...
khéng phai ai ciing c6 di kha ning chuyén
mén, nghiép vu d& danh gid tinh hep phép vé
ndi dung cua ban di chiic tuomg tur nhu cdng
chimg vién nén néu chi cdn xdc nhin cla
nhitng ngudi nity ban di chile di duge coi 12
hop phdp tuong duong voi di chic duge
cdng chimg, ching thuc sé khong phui hop.

- Xét dudi gée dd xdce thuc su viée hodc
tinh trang cta ngudi 1dp di chic cling nhy
murc 3§ khd khin do nhimg trd ngai khéch
quan mang lai thi su xdc nhdn cia céc chi
thé lién quan ké wén lai phit hgp. Tuy nhién,
ban di chic dugc nguoi dé lai di san o viét
va ki (khéng ¢6 ngudi lam chimg) va ban di
chiie ciing duoc ngudi nay viét sau d6 6 xic
nhin cua cdc cht thé lien quan ké trén ddu

c6 gid tri phdp li nhu nhau. Nhur vay, sy cb
géng cin x4c nhan clia nhimg cht thé teén
khong thyc su c¢d y nghia. Hon nira, khong
phai trudng hop ndo cling cd thé xin xdc
nhin. Vf du: Thye té khi & mdy bay, khoing
théi gian bay khong phéi qué dai lai khé 6
thé tiép can véi chi huy phuong tin nén
khéng dé ldy xdc nhan ciia ngudi nay. Vi
vige chimg kién, xdc nhan tinh trang, doc
ban di chic. .. trudc khi xdc nhéan cia chi huy
phuong tién c6 thé anh huémg dén do an toan
ciia chuyén bay, vi pham quy dinh didu khién
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bay. Chiuh vi vy, diéu ndy khéng phii hop
i thue 1€ cho loai di chiic bing van ban.

- Loai trir trvdmg hop di chic cta cdng
dan Viét Nam & nuéc ngoai cin cé chimg
nhin cia co quan lnh sy, dai dién ngoai giao
Viét Nam & nude dé thi cdc trudmg hop khdc
nhwr di chéc clia quin nhan tai ngili, ngudi
dang di trén thu bidn, méy bay, dang didu t
tai bénh vién... (Didu 638 BLDS nim 2015),
viée ty lap di chde va ki hoiic 13p di chiic ¢6
yéu ciu cong chimg, ching thuc du hodn
toan c6 thé. Didu niy khién tic gia thuc su
ban kho#n khi phép le4t Viét Nam phai ¢4t ra
quy dinh v& loai di chiic bing van ban c6 gis
tri nhy di chic duge ¢dng chiing, chimg thue.

Theo téc gia, Pidu 638 BLDS nim 2015
chi nén dé lai khoan 5 véi ndi dung: “Di
chuic cua cong dan Vigt Nam dang ¢ nuée
ngodi ¢ chitng nhdn cua co quan lanh su,
dai dién ngoai giao Viét Nem & medc dé”.
Ba&i 18 BLDS s dung thuft ngit “chimg
" & dra gié tri phép 1f cta loai di chic
ndy tré vé tong duong véi ban di chiic duge
cong chiung, chimg thuc. R& rang, viéc
ching nhén cdn duge hidu thec nghia xdc
thuc ngudi lép di chic dang 1a ngudi sinh
séng vi 1am vidc hop phép tai nudc ngoai.
Hon nifa, viéc chimg nhén nay s& dugc thuc
hién béi nbhitng ngudi cé chuyén moén,
nghiép vu ddnh gia tinh hop phdp ciia ban di
chic v diéu niy tao nén sy cin bang trong
hoat ddng chuyén mdn cua ngudi thyuc hién
x4c nhén di chic,

Thir sdu, vige viét tht, viét K hiéu, danh
56 trang trong di chiic.

Viéc xudt hidn cdc tir viét tht hodc ki
higu trong céc van ban chira dung ndi dung
cba giao dich 11 khdng hiém. Theo quy dinh

nhén

ctia BLDS nam 2015, viée xut hién tir vit
tht, ki hidu, khong c6 sb trang, chir ki cdc
trang (tir 2 trang trd [€n) dugc xdc dinh 1
yéu té din dén di chic khéng hop phép.”
Vdi nhimg quy dink ndy, mét trong cic didu
ki¢n G di chidc hgp phép 12 ndi dung khong
duoe xudt hién tir viét tt hodc vibt ki higu.

Thuc té xuft hién nhidu di chic c6 tir
viét tht, viét bing ki hiéu nhung moi ngudi
déu hidu ndi dung ¢6, néu tuyén bb di chiic
khong hop phép thi v tinh lai vi pham cdc
nguyn tic cia viée dé lai di san.

Quy dinh v& nji dung cha di chic khdng
dugc viét tht, viét ki hidu 1a ¢ chi cia Nba
nuoe huong dén dam béo ndi dung cda di
chic phai 15 rang, trong séng. Nmmg néu ap
dung chi vi tir viét tit, ki hiéu ma tuyén bé di
chiic khong hop phdp thi dé lai 1a cich 4p
dung “may méc”. Trong khi BLDS Phdp,
Nhét, Théi Lan khéng dé cip ndi dung nay thi
BLDS Viét Nam vin ghi nhn nhu mét quy
dinh cm va khing dinh & mot didu lust khéc,
di chiic s& khong hop phép ndu vi pham didu
cAm cira phép uat va trai dao dirc xa hoi. 19

V& vén dé nay, theo quan diém cua tic
gia, khoan 2 Biév 630 BLDS nam 2015 nén
sira theo mdt trong hai phuong 4n sau:

- Phuong dn 1: N&i dung ctia di chic ¢6
thé viét tat hogc viét bing ki hiéu nhung phai
dugc giai thich bang néi dung dién ta rong
ngodc don sau d6 ddi voi tir viét tht hodic ki
hiéu dAu tién, trir truong hop nhitng tix viét tit
hofic ki hiéu théng dung. Néu di chic gém
nhiéu trang thi m3i trang phai ghi sé thit oy va
6 chir ki hogc diém chi cia ngudi p di chie

{9).Xem: Didu 631 BLDS nam 2015.
(10).Xem: Diéu 630 BLDS nam 2015.
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hodc trang cudi cling ph#i duoc ngudi I3p di
chiic khing dinh ban di chiic da 14p thanh bao
shiu trang, bao nhiéu ban vA dugc lum tai du.

- Phuong 4n 2: Khong quy dinh vé vin
@& vit tt va ki higu trong di chic. Néu xudt
hién trong di chiic m gdy nhim 1n khé hiéu
ching ta chuyén sang phén giai thich ndi
dung cita di chic. Khong thé gidi thich dugc
thi tuyén bé phin ndi dung lién quan dén tr
viét tt va ki hiéu vo hiéu.

3. Ngudi tam chimg cho vi§e 13p di chic

Quy dinh v& ngudi lam chimg xudt hidn
Ia didu kién nhd ohung quan trong dé hoan
thién vé mit hinh thic cda di chic. Vai trd
cta ngudi lam chitng duge xdc dinh 1a ching
kién, x4c nhan sy that khach quan cta viée
13p di chic. Nhidu van ban quy pham phip
lugt quy dinh vé quyén va nghia vy cia ngudi
Iam chimg. Tuy nhién, ddi vi giao dich Ia di
chic, nguoi lam chimg ¢6 tAm quan trong
trong viéc dim bao thyc hién ¥ nguyén cia
ngudi ¢ lai di san, ddng thoi bao dam tht
nhét quydn ciia nguoi thira ké, nguoi 6 lign
quan dén di san thira ké.

BLDS thiét ké mt didu ludt doc lap vé
ngudi lam ching."" Nhung véi nhimg quy
dinh nhu vay, téc gia cho ring khong thé
dim bio tht duge vai trd cua ngudi lam
chimg trong hoat déng lam chimg cho vige
1ap di chiic. Cu thé:

- Ngudi lam chimg phai 12 “ngudi dung”

Vi cic quy dinh tai Diéu 632 BLDS
ndm 2015, ngudi lam ching phai 14 nguoi
khdng c6 lién quan dén di sdn thira ké, ndi
dung cta di chic va khong nim trong pham
vi ngudi thira ké. Hudmg t6i tinh khéch quan,

(11).Xem: Didu 632 BLDS nim 2015,
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minh bach trong hoat déng 1am ching nhung
v6 tinh tao ra sy thiéu hop If vA rii ro cao hon
cho cdc ban di chic duge p ¢6 ngudi Jam
chitmg - ma & d6, vai trd cia ho 12 quyét dinh,
Vi dy: Trong truémg hop di chic migng,"?
tinh thé 18p di chic mi¢ng 1a rit cAp bach ma
thong thuimg chi xuét hién nhirg ngudi thin,
Viéc fim hai “nguti dung” lam chimg, ghi
chép lai ndi dung di nguyén 1a rit kh6. Thém
vao d6, nhitng nguoi nay phai thuc hién thy
tuc xdc nhin chit ki tai phdng cong ching,
co quan ching thuc trong vong 5 ngay. Ban
chét cia vige lam chimg 1a chimg kién su vige
va thudt lai khi cin thidt, do d6, quy dinh cia
phdp luit khong nén gidi han chi thé Iam
chimg, Theo tic gia, nhAm huéng dén tinh
khich quan va “sach” trong qué trinh lam
chimg, nhimg quy dinh nay chi cin bd sung
thém diéu kign d8i v6i nhimg ngusi ¢6 lién
quan dén huong di san thira ké,

- Khdng quy dinh cic diéu kién vé khi
nang tiép nhn va truyén dat théng tin

BLDS khong quy dinh 16 ngudi lam
chimg c6 can biét chit, nghe dugc, néi duge...
hay khdng? Nhiéu quan diém cho ring, diéu
nay 13 mdt thidu s6t cdn duge bd sung. Vé
vén d& ndy, tdc gid nhén thdy néu bd sung
thém dudi dang liét k& cing khién cho céc
quy dinh cia ching ta roi vao tinh trang
thiéu s6t. Vi viy, theo 14c gia, quy dinh didu
kién vé ngudi lim ching cn khai qual
nhung phii ddy dit. Cu (hé, tic gia kién nghi
chung quy dinh v& ngudi lam chimng cho viée
l4p di chic nhu sau;

1. Moi ngudi déu cé thé am ching cho.
viéc 14p di chic, trir nhimg nguoi sau day:

(12).Xem: Khoan 5 Diéu 630 BLDS nam 2015,
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a. Nguéi khéng cb kha ning biét vé vide
bidu dat théng tin cta nguii 1ap di chiic va
dién dat théng tin d6 khi cén thiét,

b. Ngu¢ri chua thanh nién, ngudi mat
ndng lyc hanh vi dén sy, ngudi ¢ kho khan
trong nhan thirc, lam chit hanh vi,

2. Ngutri 1am chimg ddng thai 13 nguti
lién quan dén di san thira ké ma c6 ddu hiéu
thin minh bach, khich quan s& phai chimg
minh, néu khéng chimg minh dugc phin di
chiic ¢6 lién quan dén ndi dung dinh doat dé
khdng ¢ higu luc phdp luét.

Ngodi cic néi dung da ¢é ciip nhu trén
vé ngudi lam chimg, tdc gia xin phan tich
thém moét vAn d& khic lien quan t&i ngudi
lam ching nhu sau: BG luat 6 tung dan sy
©6 quy dinh nghia vg va quyén cia ngudi
lam chimg, Trong d6 ¢ nghia vu phai cé
mat tai tod 4n, phién ted, phién hop theo giéy
triéu tip cia tod 4n."? Bi chibu véi cde quy
dinh khdc tai Bé ludt nay va BLDS, quy dinh
cung cdp cc thong tin clia ngudi tam chiing
tai thod diém 1am ching déu khéng c6. Téc
gia don cir trudng hop cin dén sy c6 mit cia
nguti nay khi di chic miéng c6 tranh chép
thi tod 4n hay nhiing ngudi ¢é lign quan cé
thé x4c dinh ho & d3u va thyc hién thi we té
tung nhur thé nio hay khong? Chinh vi If do
d6, BLDS nén duge bd sung thém hogc lam
6 hon & mdt van ban dudi ludt vé noi dung
yéu cdu cung cdp thong tin c4 nhin cia
ngudi 1am chimg khi ching kién hodc huc
hién cde hoat dong ludt dink cu thé ca (i
trinh 14p di chic. Vi dre: Khoan 5 Didu 630
nén b sung ndi dung ndy nhu sau: “Di chic

(13).Xem Khodn § Dién 78 Bo ludt t6 wng dan sy
nam 2015.

NGHIEN CUU - TRAO HOI

miéng duoe coi 1d hop phdp néu ngudi di
chie miéng thé hién ¥ chi cubdi cling cua
minh trwée mat {t nhit hal ngusi Jam chimg
va ngay sau khi ngugi di chic miéng thé
hién ¥ chi cubi ciing, ngudi lam chung ghi
chép lai, ciing xdc ahan thdng tin vé cd nhan
va ki t8n hodc diém chi...”.

Hinh thitc cua giao dich néi chung la sy
biéu hién ra bén ngodi ndi dung cia giao
dich d6. Viée sir dung hinh thire n2o dé bidu
dat ndi dung ¢ thé do cdc chi thé tr do lya
chon hodc theo quy dinh cta phap ludt trong
trudng hop bit budc. Tuy nhién, dbi véi di
chic - loai giao dich dac biét chi phat sinh
hi¢u luc khi ngudi 13p di chét. Do vay, hinh
thirc clia di chiic 12 mot yéu 6 v6 cung quan
trong. Quy dinh cha phdp luat vé vén dé nay
cin dat mic dd chudn myc cao. M4t mit
dam bdo quyén ty dinh doat cia ngudi dé lai
di san, m3t khic gidm thidu dugc tranh chip
phit sinh khdng ddng ¢4 sau khi ngudi dé 1ai
di san chét./.
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