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1. Di chuc mieng 

Di chftc mieng la di chiic thi hien bdng 

ldi ndi.*" N I U 'y chi ciia ngudi dl lai di sdn 

chi dugc thi hipn thdng qua ldi ndi thi tfnh 

xac diyc sd khdng cao, vi "ldi ndi gid bay" 

va nhat Id ngudi ndi ra dilu dd da chit nen 

ldi ndi cua hp de hi ngudi khde "bdp meo" vi 

nhung Ipi fch khac nhau.^^' Vdi gdc nhin 

tren, rd rdng quy dinh cua phdp lugt vl di 

chuc mieng cdn thilt phai duge silt chat hon 

cac loai dl chftc van ban dl mpt mat vdn dam 

bdo dugc nguyen tac tdn trgng y chi cua 

* Giang vien. Truing Dai hgc Lu^t Ha Npi 
E-mail: loanhoang.nt@gmail.com 

(l).Xem: D6 VSn Dai. Binh lugn khoa hgc nhimg 
diem m&i cua Bg lugt ddn su ndm 2015, Nxb. H6ng 
Diic, H^ NOi, 2016, tr. 548. 
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phdp lugt vd th\tc tiin dp dimg, Nxb. Chinh tri qu6c 
gia, 2007, tr. 166. 

34 

ngudi de Igi di sdn, thye hien trung thye y 

nguypn cua hp, mdt khac logi bd dugc cac 

rui ro Idn do hlnh thftc nay mang lai. 

Xuat phdt tft tfnh chat cua di chftc mieng 

Id thidu CO sd thuyet phue, rdt dd xdy ra tranh 

chap nen vide quy dinh cdc vdn d l v l di chiic 

mi?ng (Didu 627), dilu kidn d l dugc lap di 

chftc mieng (Dilu 629) va dilu ki?n dl di 

chuc mieng hgp phdp (khoan 5 Dilu 630) 

cua BLDS nam 2015 cung ludn hudng den 

dam bdo tdi da sy chat che tu trtnh tu, thii 

tuc eho tdi ndi dung vd khdng dinh rd rdng 

khdng phai ca nhdn nao cung cd quyln lua 

chgn. Tuy vay, theo tac gia, mgt sd quy dinh 

ve di chuc mieng trong BLDS nam 2015 vin 

chua thuc sy phii hgp, cdn cd su thay ddi dl 

hodn thien hem, cu thi: 

Thir nhdt, khodng thdi gian d l hyy bd di 

chftc mieng sau khi lap. 
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Dieu 629 BLDS nam 2015 quy djnh: 

"1. Tnrdng hop tinh mgng mgt ngirdi bi 

cdi chet de dga vd khong the lap di chiic 

bdng vdn bdn thi co the lap di chuc mieng. 

2. Sau 03 thdng, ke tir thdi diim di chtic 

mieng md ngirdi lap di chdc con song, minh 

mdn, sdng suot thi di chdc mieng mgc nhien 

bi huy bo". 

Vdi quy dinh tren, viec lap di chuc 

mieng dugc dat ra chl mang tfnh chat dy 

phong cho trudng hgp khdng the lap di chuc 

bang van ban do tinh mang ngudi lap di chiic 

bi cai chet de doa. Tuy nhien, quy djnh tai 

khoan 2 Dieu 629 nhan manh: Sau 03 thang, 

ke tu thdi diem di chtic mieng ma ngudi lap 

di chuc cdn sdng, minh man, sang suot thi di 

chiJC mieng mac nhien bi huy bo. Tac gia 

ban khoan vdi thdi han 03 thang ciia quy 

dinh tren d mdt so diem sau: 

Mot Id thdi ban 03 thang la mot dinh 

lupng chua cd ca sd. Nhieu quan diem cho 

rang, 03 thang la khoang thdi gian trung binh 

diing de xem xet su hdi phue sire khoe, mirc 

dp minh man, sang suot cua ngudi di chiic 

mieng. Vi vay, sau 3 thang, tuy theo tinh 

trang cua ngudi lap di chuc, chiing ta mdi ed 

the can nhac viec thira nhan hay huy bo ban 

di chuc mieng. Tuy nhien, tac gia lai khdng 

thay dugc co sd khoa hpc cho quan dicm nay 

bdi thuc te co nhieu nguyen nhan dan den 

tinh trang mdt ngudi bi cai chet de dpa, Vf 

clu: Mot ngudi mac benh do mpt chiic nang 

hay bp phan nao dd tren than the vat li bi ton 

thuang, bien ddi, sang chan... lam suy giam 

chirc nang hoat dpng thdng thudng dan den 

u'nh mang bi de dpa sau mpt thdi gian dieu 

tri da hoi phue sire khoe se khac vdi trudng 

hgp mpt ngudi bi khdng che bat gift lam con 

tin, de dpa dung vu Iuc dan den tfnh mang 

khdng dugc bao dam nhung sau do dugc giai 

ciru. Rd rang, viec trd lai trang thai sue khoe, 

kha nang nhan thirc dieu khien hanh vi ciia 

mdt ngudi sau mdi bien cd se khac nhau. Do 

dd, chiing ta khdng nen djnh lugng khoang 

thdi gian co djnh eho nhieu su kien phap If. 

Dilu nay se trd thanh cirng nhac va khdng 

phu hgp vdi thuc lien. 

Mat khac, khoan 1 Didu 629 BLDS nam 

2015 da sira doi quy dinh tai khoan 1 Didu 

651 BLDS nam 2005 vl didu kien lap di chiic 

mieng theo hudng khdng de cao viec ngudi di 

chuc mieng bi benh hay nguyen nhan nao 

khac dan den tinh mang bi de dpa ma dan 

thuan dimg cum thuat ngir chung la: "tnrdng 

hgp tinh mang mpi ngirdi bi cdi chet de dga 

vd khong the lap di chiic bdng vdn bdn thi co 

the lap di chiic mieng" Dieu nay cang 

khang dinh rang, viec quy dinh thdi ban 03 

thang sau khi di chiic mieng de xem xet viee 

huy bd di ehuc mieng dung de ap dung vdi 

tat ca mpi trudng hgp la khong phu hgp. 

Hai Id di chuc mieng dugc dat ra chii 

yeu hudng tdi trudng hgp khan cap, ngudi 

lap di chiic cd the chet ngay sau khi trang 

troi lai nhung ldi cuoi cung. Sau thdi diem di 

chiic mieng ma ngudi lap di chuc van con 

song va minh man sang suot dieu nay 

khang dinh ho hoan toan cd thi lap di chiic 

bang van ban. Hon nira, theo quy djnh tai 

khoan 1 Dilu 629 BLDS nam 2015, ngudi 

lap di chuc muon lap di chiic mieng se 

khong thoa man dieu kien ".. khong thi Idp 

dl chile bang vdn ban'. Mat khac. khi hp da 

lira chpn sir thay the hinh thuc cua di chtic, 
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phap luat budc phai tdn trpng. Nhu vay, thdi 

han 03 thang dugc quy dinh dd xac dinh viec 

huy bd ban di chuc da dugc lap se khdng 

thuc su can thiet. 

Ba la viec dat ra thdi ban 03 thang ddi 

vdi quy dinh tren vd tinh tao ra su thieu can 

eu ap dung khi xem xet tfnh hgp phap cua di 

chuc. BLDS quy dinh: "Sau 03 thdng, ke tir 

thdi diem di chiic mieng md ngirdi lap di 

chiic con song, minh mdn, sdng suot thi di 

chiic mteng mac nhien bj huy bd". Vay het 

thdi han nay, ngudi lap di ehiic cdn song 

nhung khdng minh man, sang suot thi di 

chuc mieng mac nhien bi buy bd hay van cd 

gia tri phap If? Day ciing ia mpt ban khoan 

CO ca sd vi quy dinh cua luat mdi chi dieu 

chinh dugc mdt khfa canh cua thuc lien. 

Vdi nhftng lap luan tren, tac gia de xuai 

hai phuang an sau: 

- Phuang an 1: De dam bao thuc hien 

dung tinh than cua quy dinh tai khoan ! Dieu 

629 (tlie di chiic mieng chi dugc phep Ura chpn 

kill khong the lap di chiic bang van ban) ddng 

thdi khac phue nhimg bat cap neu tren, quy 

djnh tai khoan 2 Dieu nay can dupc sua theo 

hudng: "Sau khi lap di chiic mieng, ngudi lap 

di chuc con song, minh man, sang suot ma co 

du thdi gian va kha nang lap di chtic bang van 

ban thi ban di chuc mieng bi buy bd". 

Viec xac dinh cd dii thdi gian va kha 

nang lap di chiic bang van ban hay khdng the 

hien dua tren hai co sd: Co sd thu nhat: 

ngudi lap di chiic cd mong mucin thay thd 

ban di chiic do hay khdng? Ca sd thd hai: 

ngudi tranh chap vl di chuc mieng cd can cii 

de chirng minh ngudi lap di chuc cd dii thdi 

gian, kha nang lap di chiic bang van ban ma 
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hp khdng thuc hien thi di chtic mieng ed the 

bj tuyen bd vd hieu. Neu vay, phuang an nay 

thoa man viec ngudi da di chiic mieng cd thd 

lap di chiic bang van ban de thay the cho di 

chuc mieng trudc dd bat cu Itic nao. Cdn 

trong trudng hgp khdng the lap di chue do 

tfnh mang van bi de doa thi di chtic mieng 

vdn dugc coi la hgp phap. 

- Phuang an 2: Chiing ta can phai nhin 

nhan rang, di chiic la mpt Ioai hanh vi phap 

If dan phuang ludn ludn the hien y chf ciia 

ngudi xac lap. Viec hp tham gia vua la thuc 

hien quyen nhung ddng thdi ciing se Iua 

chpn cac riii ro kem theo. Dieu nay hoan toan 

nam trong kha nang cd the kiem soat ciia mpt 

ngudi trudc khi djnh doat. Do do, khi mot 

ngudi da lira chon va thuc hicn quyen lap di 

chiic mieng ciia minh, thiet nghT, chiing ta nen 

tdn trpng va bao dam thuc hien di chiic do 

mpi each tuyet ddi Cho din khi van ban ghi 

lai di ngdn ciia ngudi lap dugc chfnh ngudi 

nay mong mudn thay the bdng ban di chuc 

khac, dl chiic mieng dd van cd gia tri phap If 

neu tuan thii dii dieu kien de hgp phap. Tiic 

la, chiing ta khdng su dung khoang thdi gian 

de khdng che gia tri phap li ciia di chiic 

mieng. Vi vay, tac gia kiln nghi bd quy dinh 

tai khoan 2 Dilu 629 BLDS nam 2015. 

Thic hai. dieu kien de di chiic mieng 

dugc coi !a hgp phap. 

BLDS nam 2015 quy dinh di chiic mieng 

dupc coi la hgp phap nlu thoa man cac didu 

kien sau: Mot Id ngudi di chiic mieng thi 

hien y chf ciia minh trudc mat ft nhat hai 

ngudi Iam chimg;'-"//«/ Id nhung ngudi Iam 

(3) Nguoi lam chiing phai la nguoi da ihanh i 
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chiing ghi chep lai ngi dung ciing ki hoac 
diem chi vdo bdn di chdc; Ba Id trong thdi 
ban 5 ngdy kl tir ngay ngudi ldp di chuc thi 
hidn f chi cudi cung thi di chue phdi dugc 
cdng chiing vien hodc co quan cd thdm 
quyen chung thye xdc nhgn chii' ki hoac 
diem chi ciia ngudi lam chiimg. 

Theo tdc gia, nhihig dieu kipn trdn neu 
gan lien vdi boat ddng thye tidn deu thilu sy 
hgp ll, cu thi: 

- Khi mpt ngudi thuc hidn quyln di chuc 
mieng cua minh la luc hp dang h ^ hdi md 
thdng thudng d thdi didm dd, nhung ngudi 
quanh hp thudng Id ngudi than thfch. Tuy 
nhien, dieu kipn ve ngudi lam ehdng lai 
khdng dgt. Do vdy, de tim dugc ngudi ldm 
chiing vdi cdc dilu kien quy djnh la rdt khd. 
Han niia, quy dinh vide hodn thi$n cac dilu 
kidn tidp theo hdu het mang tfnh nghTa vu 
thay vi quyen cho ngudi ldm chimg. Dilu 
ndy edng tgo ra rdo cdn Idn de mdt "ngudi 
dung" dap ung cdc didu kidn giiip di chiic 
mieng thoa man. 

Thuc te, CO quan cdng chirng ho^c 
chung thuc khdng phdi Id ca quan duy nhdt 
cd tham quyen xdc nhdn chiJ ki. Them vdo 
dd, khoang thdi gian dd thuc hien hogt ddng 
xdc nhgn chii ki la 05 ngdy ke tir ngay ghi 
chep Igi ndi dung di chuc. Theo logic, viec ki 
vao di chiic mipng se phai thye hien hai lan 
(mdt lan ngay sau khi ghi va mdt Idn dl xac 
nhgn Igi chS ki), quy dinh nhu vay theo tdc 
gid Id khdng phu hgp. Han nfta, chua cd hogt 

kh6ng bj mat nSng lire h&nh vi dan su; khong phai la 
nguai c6 kho khSn trong nhiin thicc va diSu khi^n 
h^nh vi; khong phSi la nguoi thira kl, nguiri lien quan 
d6n npi dung di chiic (Di^u 632 BLDS nSm 2015). 

ddng nghiep vu nao cho cdc ca quan cdng 
chiing, chung thuc dd thye thi quy dinh ndy. 

- Thieu tfnh ddng bd hoa trong vipc xac 
dinh tu each chd the xac nhan chit kf hogc 
diem chi cua ngudi ldm chumg. Dilu lugt 
dang dua cdng chiing vidn ngang hang vdi 
ca quan cd thdm quyln chiing thye. Day Id 
mdt sai sdt trong kl thugt lap phdp. 

- Gid sir cdc dieu kidn ndu trdn dd hodn 
tat cung vd ciing khd khan khi cd tranh chap 
xdy ra vd can den vide md ta lai su that 
khdch quan ciia ngudi Idm chiing. Khi nhihig 
"ngudi dung" nay khdng the trieu tap tgi cac 
phidn tod vi khdng cd thdng tin dd thye hidn 
tdng dat cac loai giay td lien quan. 

Chinh vi vay, theo tdc gid ndn siia ddi 
quy dinh nay nhu sau: "Di chuc mieng duge 
coi Id hgp phap neu ngudi di chiic mieng thd 
hien y chi cudi cimg cua minh trudc mat it 
nhat hai ngudi lam chirng vd ngay sau khi 
ngudi di chiic mieng the hien 5" chi cudi 
ciing, ngudi lam chiing ghi chep Igi, ciing 
xdc nhgn thdng tin ve cd nhan va kf ten hodc 
didm chi. Trong thdi hgn 05 ngay ldm vide, 
ke tir ngdy ngudi di chuc mieng thd hidn y 
chf cuoi eiing thi nhihig ngudi lam chung 
nay phdi mang ban di chiic den co quan cdng 
chirng hoac co quan cd thdm quyln chiing 
thuc xdc nhan thdng tin ca nhdn va chQ ki 
hodc didm chi cua minh". 

2. Di chuc bang van ban 
Van ban la hinh thiic ngdn ngu vilt, 

dugc trinh bay trdn mdt chat li?u him hinh 
nhdm the hien mpt ndi dung xdc dinh md 
ngudi ta cd the dpe, luu giii va bao dam sy 
ven toan ciia ndi dung dd.'*" Van bdn la hinh 

(4) Xem- Le Mmh Hung. Hieuhcc ciia hap dSng theo 
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thiie dugc thira nhan gid trj phdp If phd bien 
nhdt cua di chuc. Ngodi cdc thdnh qua ma 
quy djnh vl hinh thiic ciia di chuc mang Igi, 
sau nhilu ndm thuc thi cdc quy dinh nay 
ciing da bpc Ip nhung ban che nhdt dinh nhu: 

Thir nhdt, quy dinh vl sy lya chpn cdc 
loai di chuc bang van bdn. 

Dilu 628 BLDS ndm 2015 quy dinh di 
chuc bang vdn ban bao gim: Di chuc bdng 
van ban khdng ed ngudi ldm chiing; di chtic 
bang vdn ban cd ngudi lam chumg; di chuc 
bang van ban cd cdng chiing; di chuc hang 
van ban cd chiing thuc. Vdi quy dinh trdn, 
tdc gia nhgn thay rang: neu didu luat the hidn 
sy li?t ke cdc loai di chiic bdng vdn ban thi sd 
bi thilu. Vi ngodi cac logi di chiic dupc ke 
tren, tai BLDS nam 2015 cdn cd loai di chuc 
bang van ban cd gia tri nhu cdng chiing, 
chiing thyc.*̂ * Do dd, quy dinh tren xac dinh 
"di chiie bdng vdn bdn bao gom... " can phai 
cd loai thii nam la di chiic bdng vdn ban cd 
gid tri nhu cdng chiing, chiing thuc. 

Thd hai, di chiic bang vdn ban khdng cd 
ngudi ldm chimg. 

Doan 2 Dilu 633 BLDS nam 2015 quy 
dinh: "Viic lap di chtic bdng vdn bdn khong 
cd ngirdi ldm chung phdi tudn theo quy dinh 
tgi Dieu 631 ciia Bo ludt ndy". Vdi quy dinh 
nhu tren, khi lap di chuc bdng van ban khdng 
ed ngudi lam chiing md vi phgm quy dinh tai 
Dilu 631'*̂ * BLDS ndm 2015 se dan tdi di 
chuc khdng hgp phap vi ndi dung vi phgm 

quy dinh ctia phdp ludt Viel Nam, Lu^n an tien si luSt 
hpc. Tnremg dai hoc lual ThSnh pho H6 Chi Minh, 
2010 
(5).Xeni, Diau 638 BLDS nSm 2015. 
(6).Xem: DiSu 631 BLDS nSm 2015. 
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dieu cdm ciia phap ludt. Day la mdt quy dinh 
rdt cung nhdc. Vi du: Ong A tu lap ban di 
chdc dinh doat todn bp tai sdn ctia minh cho 
con trai la anh B. Theo quy dinh trdn, ban di 
chiic ndy vd hidu vi vi pham quy djnh tgi 
Dilu 631 (khdng xdc dinh di san dl Igi va noi 
cd di san). Tac gid kien nghi, dogn ndy cdn 
phai sira theo hudng: "Vide lap di chuc bdng 
vdn ban khdng cd ngudi lam chiing chi dupc 
coi la hgp phap, nlu cd du cac dilu kipn dupc 
quy dinh tgi khoan 1 Dilu 630 Bg lugt nay". 

Thir ba, di chiic bdng van ban cd nguoi 
ldm chiing. 

BLDS nam 2015 quy dinh trudng hpp 
ngudi lap di ehiic khdng ty minh vilt ban di 
chtic thi cd the t\r minh danh mdy hodc nh6 
ngudi khac viet hodc ddnh mdy ban di chdc, 
nhung phai cd ft nhat la hai ngudi lam 
chiing. Ngudi lap di chiic phdi ki hodc diem 
chi vdo ban di ehiic trudc mat nhiing nguiri 
ldm chiing; nhung ngudi lam chumg xac 
nhan chir kf, diem chi ciia ngudi l̂ p di chiic 
va kf vao ban di chiic. 

Thuc te cd thd xdy ra trudng hgp nguoi 
Igp di chuc ty ddnh may hoac nhd ngudi khac 
vidt, ddnh may ban di chuc vd sau dd nhd hai 
ngudi khac kf vao ban di chiic vdi vai tro la 
hai ngudi lam chiing. Hai ngudi lam chiing 
cd the kl xac nhan chO: ki, didm chi ciia ngucri 
Igp di chiic vao nhirng thdi dilm khac nhau vi 
thye td dieu luat tren khdng quy dinh vl thdi 
didm kl vao ban di chiic. Do vay, dd dam bao 
sy rd rang trong quy djnh cua phdp ludt va 
tinh chat cua viec lam chiing la chirng kien 
su vide, ddng thdi md ta lai khi cdn thilt thi 
dieu luat tren can thidt kl lai nhu sau: 
"Trudng hop ngudi lap di chuc khdng tir 
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minh vidt bdn di chiic thi cd thi tu minh 

ddnh may hodc nhd ngudi khde vilt h o ^ 

ddnh may ban di chuc nhung phdi cd it nhat 

Id hai ngudi lam chiing cung chiing kien su 

vide tai thdi diem dd. Ngudi Igp di chiic phai 

ki vd diem chi vdo ban di chiic trudc mat 

nhung ngudi lam chiing; nhihig ngudi lam 

chiing xdc nhan chii kf, didm ehi ciia ngudi 

lap di chdc vd ciing kf vdo bdn di chiic tai 

thdi diem hodn thdnh vide ldm chiing". 

Tucmg ty nhu doan 2 Dieu 633, di chiic 

bang vdn ban khdng cd ngudi lam chiing da 

phan tfch y trdn, dogn 2 ciia Dieu 634 nay 

eung cdn phai sira theo hudng: "Viec lap di 

chiic bdng van bdn khdng cd ngudi lam 

chiing chi dugc coi la hgp phdp ndu cd dit 

cac dieu kien dugc quy dinh tgi khoan 1 

Didu 630 Bp luat nay". 

Thic tu, di chiie dugc lap bdi cdng chiing 

vien, ngudi cd tham quyen chiing thuc lap. 

- BLDS ndm 2015 cd hai dieu ludt quy 

dinh lien quan den hogt dpng lap di chuc 

bdng vdn bdn cua cdng chiing vidn vd ngudi 

•cd tham quydn chiing thuc la Didu 636 va 

Didu 639. Tuy nhidn, hai didu luat nay cd ten 

gpi khac nhau nhung triing ldp mpt sd npi 

dung. Tac gid cho rdng, vide trien khai hai 

vdn dd ndy d hai dieu luat doc lap Id khdng 

can thiet. Cu the: Didu 636 quy dinh vd "Di 

chdc do cong chimg vien, ngirdi eo thdm 

quyen chimg thuc eiia uy ban nhdn ddn cdp 

xd lap". Tuy nhidn, ndi dung ciia dieu luat 

lai the hien boat ddng cu the cita cdng chiing 

vidn, ngudi cd thdm quyen chung thye thye 

hien vide edng chiing, chting thuc ban di 

chiic. Han thd niia, ten gpi cita Dieu 636 ciing 

de gdy ra hidu nham khi xet tdi chit dil lap di 

chiic. Vi vgy, theo tac gia, Dieu 639 can dugc 

bd va ten cita Dilu 636 dugc thay the bdng 

thii tuc do cdng chiing vidn, ngudi cd tham 

quyen chting thye ciia uy ban nhan ddn cap 

xd thuc hidn ddi vdi di chuc sS phii hgp hom. 

Khoan 2 Dilu 636 BLDS ndm 2015 quy 

dinh: "Tnrdng hgp ngirdi lap di chue khdng 

dge dugc hogc khong nghe dugc bdn di 

chue, khong ki hodc khong diem ehi dirge thi 

phdi nhd ngirdi ldm ehi'mg vd ngirdi ndy 

phdi ki xdc nhdn tnrde mat cong chimg vien 

hogc ngirdi cd thdm quyen chimg thuc cua 

uy ban nhdn ddn cdp xd. Cong chimg vien 

hodc ngudi co thdm quyen chimg thuc eda 

uy ban nhdn ddn cdp xd chimg nhgn bdn di 

chdc tnrde mgt ngudi lap di ehuc vd ngirdi 

ldm chirng". Ddi vdi quy dinh nay, tac gia 

nhdn thdy vai trd ciia ngudi lam cbung chua 

thuc su rd rang. Vide mpt ngudi khdng dpe 

dugc, khdng nghe dugc, khdng kf hodc khdng 

diem chi dugc tham gia giao dich ed ydu edu 

cdng chiing, chiing thuc thi tai Luat cdng 

chiing nam 2014^^* va Nghj dinh ciia Chinh 

phii sd 23/2015/ND-CP ngay 16/2/2015 vl 

cap ban sao tir sd gdc, chiing thuc ban sao tir 

ban chinh, chiing thuc ehu ki vd chiing thuc 

hgp ddng, giao dich'^' cung ed quy dinh cdn 

ngudi lam chiing. Nhung tai nhimg van ban 

nay ciing khdng xac djnh ro vai trd ciia ngudi 

lam chiing. Do dd, tac gia kien nghi cdn bd 

sung thdm phan npi dung nhu sau: "... khdng 

diem chi dugc thi phai cd ngudi Iam chiing 

vd ngudi nay phai kf, ddng thdi xdc nhan 

tinh trang cua ngudi lap di chiic trudc mat..." 

(7).Xem: Khoan 2 Dieu 47 Lual c6ng chirng n&m 2014. 
(8) Xem: Khoan 3 Dî u 36 Nghi dinh so 23/2015/ND-CP. 

39 



TAP CHi LUAT HQC SO 11/2016 r^GHI^N CUV-TRAO Ddi 

Thir ndm, di chuc bdng van ban cd gid tri 

nhu cdng chting hodc chirng thuc. 

v l nguyen tdc, dii t in tai dudi hinh thirc 

ndo thi gid tri phdp h' cua di chiic cung nhu 

nhau nlu thoa man dilu kipn hgp phdp. Tuy 

vgy, xudt phat tir nguydn tdc tdn trgng vd bao 

ddm thye hi9n y nguydn cita ngudi dl lai di 

san, phap lu^t ddnh mdt dilu ludt d l ghi 

nhdn mot so trudng hgp dac bidt ve hinh 

thirc ciia di chiic va coi day Id nhiing bdn di 

chiic ed gid tri nhu cdng chiing, chiing thuc. 

Nhung ban di chiic ndy can phai dam bdo 

thod man eac dieu kien sau: 

- Ddi vdi di chiic ciia quan nhan tgi ngii 

phdi cd xac nhdn cua thit trudng don vi tir 

cap dai dpi trd len, ndu qudn nhan khdng thd 

yeu cdu cdng chiing hodc chiing thye. 

- Ddi vdi di chiic ciia ngudi dang di tren 

tdu bidn, may bay can cd xdc nhan cua ngudi 

chi huy phuang tien dd. 

- Ddi vdi di chiic ciia ngudi dang dieu tri 

tai bdnh vidn, ca sd chiia bpnh, dieu dudng 

khae can ed xdc nhdn cua ngudi phy trdch 

bdnh vien, co sd do. 

- Doi vdi di chiic cua ngudi dang lam 

cdng viec khdo sdt, thdm dd, nghien ciiu d 

vung rimg niii, hdi dao can cd xdc nhan cua 

ngudi phu trdch dan vi. 

- Ddi vdi di chiic cua cdng dan Viet Nam 

dang d nudc ngoai can cd chiing nhgn cua ca 

quan lanh sy, dai dien ngogi giao Viet Nam 

d nudc do. 

- Doi vdi di chiic cua ngudi dang bi tam 

giam, lam giii, dang ehdp hanh hinh phat tu, 

ngudi dang chdp hanh bien phap xir If hanh 

chfnh tai co sd giao due, ca sd chua benh can 

cd xac nhan cua ngudi phu trach ea sd do. 

Theo tdc gia, quy djnh tren cd nhihig bat 

cgp, cy the: 

- Xet dudi gdc dp tiinh tu, thu tuc vd 

miic dp kilm sodt v l ndi dung - U'nh hgp 

phdp cua ban di chiic thi ngudi Id thu trudng 

dan vi trong quan ddi, chi huy phuang tidn 

tdu bay, tau biln, ngudi phy trach bdnh vipn, 

CO sd khdm chiJa bdnh, ngudi phy trach 

ngudi dang lam cdng viec khao sdt, tham d6, 

nghien ciiu d viing rimg mil, hdi dao... 

khdng phai ai ciing cd dit kha ndng chuyen 

mdn, nghiep vu de ddnh gia tfnh hgp phap ve 

ngi dung cua bdn di chuc tuong ty nhu cdng 

chiing vidn nen ndu chi can xdc nhan ciia 

nhu-ng ngudi nay ban di chiic da dugc coi Id 

hgp phdp tuang duong vdi di chiic dugc 

cdng chiing, chiing thuc se khdng phii hgp. 

- Xet dudi gdc dp xdc thye sy vide hodc 

linh trang cita ngudi ldp di chiic ciing nhu 

miic dp khd khan do nhiing trd nggi khach 

quan mang lai thi sy xdc nhan cua cac chd 

thd lien quan ke tren Igi phii hgp. Tuy nhidn, 

ban di chuc dugc ngudi dd Igi di sdn tu vidt 

vd kf (khdng cd ngudi lam chiing) va ban di' 

chuc cung dugc ngudi ndy vidt sau dd cd xac 

nhgn ciia cac chii the lien quan ke tren deu 

cd gia tri phap If nhu nhau. Nhu vay, su co 

gdng can xdc nhan cua nhimg chu thd tren 

khdng thuc su cd y nghia. Han nira, khdng 

phdi trudng hgp nao cung cd the xin xac 

nhdn. Vi du: Thuc te khi di mdy bay, khoang 

thdi gian bay khdng phai qua dai lai khd cd 

thd tidp can vdi chi huy phuang tidn nen 

khdng dd lay xac nhan ciia ngudi ndy. Va 

vide ehiing kien, xac nhan tinh trgng, dpe 

ban di ehiic... trudc khi xac nhan eiia chi huy 

phuang tidn cd the anh hudng den dp an toan 

cua chuyen bay, vi pham quy dinh dilu khidn 
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bay. Chfnh vi vdy, didu ndy khdng phti hgp 

vdi thuc t l cho loai di chuc bdng van bdn. 

- Logi trCr trudng hgp di chdc cua cdng 

dan Viet Nam d nudc ngoai can cd chiing 

nhan cita ca quan lanh su, dai dien ngogi giao 

Viet Nam d nudc dd thi cdc tnidng hgp khde 

nhu di chUc ciia quan nhan tgi ngii, ngudi 

dang di tren tdu bien, may bay, dang dilu tri 

tai benh vidn... (Dilu 638 BLDS nam 2015), 

vide ty lap di chiie va ki hoac lap di chiic cd 

yeu cdu cdng chiing, chiing thuc deu hodn 

toan cd thd. Didu ndy khien tdc gia thye sy 

ban khodn khi phdp luat Vidt Nam phdi ddt ra 

quy dinh vd loai di chuc bdng van ban cd gia 

tri nhu di chiic dugc cdng chiing, chumg thye. 

Theo tdc gia, Dilu 638 BLDS ndm 2015 

chi nen de lai khoan 5 vdi ndi dung: "Di 

ehuc cda cong ddn Vi^t Nam dang d nudc 

ngodi cd chung nhgn cda ca quan lanh sir, 

dgi di?n ngogi giao Vi4t Nam d nude do". 

Bdi le BLDS sii dung thudt ngft "chimg 

nhgn " de dua gid tri phdp If eua loai di chiic 

nay trd vd tuang duang vdi ban di chuc dugc 

cdng chiing, chiing thye. Rd rang, viec 

chiing nhdn cdn dugc hieu theo nghTa xdc 

thue ngudi lap di ehuc dang la ngudi sinh 

sdng vd ldm viec hgp phdp tai nudc ngoai. 

Han niia, vide chiing nhan nay se dugc thuc 

hien bdi nhiing ngudi cd chuyen mdn, 

nghiep vu ddnh gid tfnh hgp phap ciia ban di 

chue vd didu nay tao ndn su cdn bang trong 

hoat ddng chuydn mdn cita ngudi thye hien 

xdc nhan di chuc. 

Thir sdu, vide vidt tdt, viet kf hidu, danh 

sd trang trong di chiic. 

Viec xuat hien cdc tir vidt tdt hoac kf 

hieu trong cac van ban chtia dyng ndi dung 

cua giao dich la khdng hiem. Theo quy dinh 

cua BLDS nam 2015, viec xuat hidn tir viet 

tdt, kl hidu, khdng cd sd trang, chft ki cdc 

trang (tir 2 trang trd Idn) dugc xdc dinh Id 

ylu td ddn den di chiic khdng hgp phdp.'*' 

Vdi nhiing quy dinh ndy, mdt trong cdc dieu 

kien d l di chdc hgp phdp Id npi dung khdng 

dugc xudt hipn tir viet tdt hodc viet ki hi^u. 

Thuc t l xudt hidn nhieu di chdc cd tir 

vilt tdt, vilt bdng ki hidu nhung mgi ngudi 

diu hilu npi dung dd, neu tuyen bd di chiic 

khdng hgp phdp thi vd tinh Igi vi phgm cac 

nguydn tdc cua vi?c d l lai di sdn. 

Quy dinh vl ndi dung cua di chtic khdng 

dugc vilt tdt, vilt ki hi$u la ^ chf cda Nhd 

nudc hudng den dam bao ngi ddng cita di 

ehuc phai rd rdng, trong sdng. Nhung ndu dp 

dyng chi vi tir vidt tat, kf hidu md tuydn bd di 

chiic khdng hgp phdp thi do lai la cdch dp 

dyng "may mdc". Trong khi BLDS Phdp, 

Nhat, Thai Lan khdng dd cap npi dung ndy thi 

BLDS Viet Nam van ghi nhgn nhu mdt quy 

dinh cam va khang dinh d mdt dieu lu^t khac, 

di chiie se khdng hgp phdp ndu vi phgm dieu 

cam cua phdp luat va trai dao diic xa hdi.*' ' 

Ve vdn de nay, theo quan diem cua tdc 

gia, khoan 2 Dilu 630 BLDS ndm 2015 nen 

sira theo mpt trong hai phuang an sau: 

- Phuang an 1: Ndi dung ciia di chdc cd 

did vidt tdt hodc viet bdng kf hieu nhung phai 

dugc giai thfch bang ndi dung didn ta trong 

ngoac dan sau dd doi vdi tir vilt tdt hoac ki 

hipu ddu tidn, trir trudng hgp nhiing tir vilt tdt 

hodc kf hieu thdng dung. Nlu di chiic gdm 

nhieu trang thi moi trang phdi ghi sd thii tu vd 

cd chii kf hoac diem chi cua ngudi Igp di chdc 

(9).Xem: Dieu 631 BLDS nSm 2015. 
(lO).Xem: Dieu 630 BLDS nam 2015. 
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hodc trang cudi ciing phai dugc ngudi lap di 

chtic khdng dinh ban di chiic dd lap thanh bao 

nhidu trang, bao nhieu ban vd dugc luu tgi dau. 

- Phuang an 2: Khdng quy dinh ve van 

6k viet tdt vd kf hi |u h-ong di chuc. Nlu xuat 

hidn trong di chiic ma gay nham lan khd hidu 

ehiing ta chuyen sang phdn giai thfch ndi 

dung cua di chuc. Khdng the giai thfch duge 

thi tuyen bd phdn ndi dung lien quan ddn tir 

vidt tdt va ki hipu vd hipu. 

3. Ngtfdi Iam ch ih^ cho vi^c l^p di chiic 

Quy dinh vd ngudi ldm ehiing xuat hien 

la dieu kipn nhd nhung quan trpng dd hoan 

thien vd mdt hinh thiic ciia di chuc. Vai trd 

ciia ngudi lam ehiing dugc xac dinh la chiing 

kien, xdc nhgn sy that khdch quan ciia vide 

Igp di chdc. Nhidu van ban quy phgm phdp 

ludt quy dinh ve quyen vd nghTa vu ciia ngudi 

lam chirng. Tuy nhidn, doi vdi giao dich Id di 

chuc, ngudi lam chung cd tdm quan trpng 

trong vipc dam bdo thuc hipn y nguydn ciia 

ngudi dl lai di san, ddng thdi bao dam tot 

nhdt quydn ciia ngudi thira kl , ngudi ed lien 

quan den di san thira kd. 

BLDS thidt kd mpt dilu luat doc lap v l 

ngudi lam chiing.*"^ Nhung vdi nhflmg quy 

dinh nhu vdy. tdc gia cho rdng khdng thi 

dam bao tdt dugc vai trd ciia ngudi lam 

chung trong boat ddng lam chiing cho vide 

lap di chtic. Cu thi: 

- Ngudi lam ehiing phdi Id "ngudi dung" 

Vdi cdc quy djnh tai Dilu 632 BLDS 

nam 2015, ngudi lam chiing phai la ngudi 

khdng cd lien quan din di san thira kd, ndi 

dung cua di chiic va khdng ndm trong pham 

vi ngudi thiia kl . Hudng tdi tinh khdch quan. 

minh bach trong hogt ddng lam chiing nhung 

vd tinh tgo ra sy thilu hgp li vd riii ro cao hon 

cho cdc bdn di chdc dugc lap cd ngudi ldm 

chimg - ma d dd, vai trd cita hp la quyet djnh. 

Vi dyi: Trong trudng hgp di chtic mipng,'^^' 

tinh the lap di chiic mipng la rdt cap bdch md 

thdng thudng chi xudt hidn nhiing ngudi th^a 

Vide tim hai "ngudi dung" lam chiing, ghi 

chdp Igi ndi dung di nguydn Id rdt khd. Thera 

vdo dd, nhiing ngudi ndy phdi thuc hi^n thu 

tuc xdc nhan chu ki tgi phdng cdng chimg, 

CO quan chiing thye trong vdng 5 ngay. Ban 

chat ciia viec lam chiing Id chirng kidn sy vi?c 

vd thuat lai khi can thidt, do dd, quy dinh ciia 

phdp ludt khdng nen gidi hgn chii the Idm 

chiing. Theo tac gia, nham hudng den tfnh 

khach quan vd "sgch" trong qua trinh Iam 

chiing, nhung quy dinh ndy chi can bd sung 

them dieu kidn ddi vdi nhiing ngudi cd lidn 

quan den hudng di san thira k l . 

- Khdng quy dinh cac didu kipn vl kha 

nang tiep nhan va truyen dgt thdng tin 

BLDS khdng quy dinh rd ngudi Idm 

chiing cd can biet chii, nghe dugc, ndi dugc... 

hay khdng? Nhieu quan diem cho rang, dieu 

ndy la mdt thieu sdt cdn duge bd sung. Vl 

van dd nay, tdc gia nhgn thdy nlu bd sung 

them dudi dang liet ke cang khiln cho cac 

quy dinh ciia chiing ta rai vao tinh trang 

thidu sdt. Vi vay, theo tac gid, quy dinh dilu 

kipn ve ngudi lam chirng cdn khai quat 

nhung phai day dii. Cu thd, tac gid kiln nghi 

chung quy djnh ve ngudi lam chirng cho viec 

ldp di chiic nhu sau: 

1. Mgi ngudi ddu cd thd Iam ehiing cho 

vide lap di chiic, Uir nhirng ngudi sau day: 

(1 D.Xeni: Dî u 632 BLDS nSm 2015. 
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a. Ngudi khdng cd khd ndng biet vd viec 

bieu dgt thdng tin cua ngudi lap di chiic va 

dien dat thdng tin dd khi cdn thilt. 

b. Ngudi chua thanh nidn, ngudi mat 

nang Iue hanh vi dan su, ngudi cd khd khan 

trong nhgn thiic, lam chit hdnh vi. 

2. Ngudi lam chiing ddng thdi la ngudi 

Uen quan den di san thira ke ma cd dau hidu 

thidu minh bach, khach quan sd phai chiing 

minh, ndu khdng chiing minh dugc phan di 

chuc cd lien quan ddn npi dung djnh dogt do 

khong cd hieu luc phap luat. 

Ngodi cdc ndi dung da dd cap nhu tren 

ve ngudi lam chiing, tac gia xin phan tfch 

them mpt van de khac lidn quan tdi ngudi 

lam chting nhu sau: Bp luat td tung dan sy 

cd quy dinh nghia vy va quydn cua ngudi 

lam chirng. Trong dd ed nghTa vu phai cd 

mat tai toa an, phien toa, phien hpp theo giay 

trieu tap eiia toa an.''"^' Ddi chieu vdi cac quy 

dinh khac tai Bp luat nay va BLDS, quy dinh 

cung cap cac thdng tin ciia ngudi Iam chiing 

tai thdi diem Iam chirng deu khdng ed. Tac 

gia dan cir trudng hgp can den su c6 mat cua 

ngudi ndy khi di chiic mieng cd tranh chap 

thi toa an hay nhiing ngudi cd lien quan cd 

the xac dinh hp d dau va thuc hien thu tuc to 

tung nhu the nao hay khdng? Chfnh vi If do 

dd, BLDS nen dirge bo sung them hoac lam 

rd han d mpt van ban dudi luat vd ndi dung 

yeu cau cung cap thdng tin ca nhan eiia 

ngudi lam chiing khi ehiirng kien hoac thuc 

hien cac hoat dpng lual djnh cu the cua qua 

trinh lap di chtic, Vi du: Khoan 5 Dilu 630 

nen bd sung npi dung nay nhu sau: "Di chiic 

(]3).Xem Khoan 8 Dieu 78 89 lual to tung dan sir 
iiSm2015. 

mieng dugc coi la hgp phap neu ngudi di 

chiic mieng the hien y chf cudi cung ciia 

minh trudc mat ft nhat hai ngudi lam chiing 

vd ngay sau khi ngudi di chiic mieng thd 

hien y chf cuoi ciing, ngudi lam chiing ghi 

chdp lai, cung xdc nhan thdng tin vd ed nhdn 

va kf tdn hoac diem chi...". 

Hinh thiic cua giao dich ndi chung la su 

bidu hien ra bdn ngoai ndi dung ciia giao 

dich dd. Vide sir dung hinh thirc nao dd bieu 

dat npi dung co the do cac chu the tu do lya 

chpn hoac theo quy djnh ciia phap luat trong 

trudng hgp bat bupc. Tuy nhien, doi vdi di 

ehiic - loai giao djch dac biet chi phat sinh 

hieu lyc khi ngudi lap da chet. Do vay, hinh 

thuc ciia di chiic la mpt yeu td vd ciing quan 

trpng. Quy djnh ciia phap luat ve van dd nay 

can dat mirc dp chuan muc cao. Mdt mat 

dam bao quydn tu dinh doat ciia ngudi dd lai 

di sdn, mat khac giam thieu dugc tranh chap 

phdt sinh khdng dang cd sau khi ngudi de lai 

di san chet./. 
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