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CHINH SACH HINH S\J 
VE CHE DO HON NHAN VA GIA DINH 

TRONG DIEU KIEN HOI NHAP QUOC TE 

LE HOANG TAN 

TOM TAT: 
Khi cac quan he trong xa hdi dang cd nhieu thay ddi, nhilng mat trai cua ccf che thi tnidng cung 

nhiT sir hdi nhap qud'c te, da tac dong tieu cifc den ldi song va xu" su" cua nhitng ngiTdi tre tudi, 
lam anh hufdng khdng nhd den che do hdn nhan va gia dinh da di/cfc bie'n dinh, nhieu tru'dng hcJp 
xam pham thd bao den dao diJc xa hoi, trai ngUdc vdi thuan phong my tuc va truyen thd'ng td't 
d^p cua gia dinh Viet Nam. Tuy nhien, sd lieu thd'ng ke cac vu an hinh sir dufdc xet xuT tren thyc 
tien lai rat ban che bdi tinh dac thii cua nhdm quan he nay rat te nhi, mang dam nhiJng anh 
hu'dng cua phong tuc, tap quan, truyen thd'ng van hda cua ngu'di pbiTcfng Ddng vdi chu nghia duy 
tinh nen rat it tdi pham du'dc xuf ly bang phap luat hinh sir. Bai viet ban van de chinh sach hinh 
su" ve che do hdn nhan va gia dinh trong dieu kien hoi nhap qud'c te. 

T«f khoa: Chinh sach hinh sy, quan he hdn nhan va gia dinh, hoi nhap qud'c te dieu kien. Bo 
luat Hinh sif. 

1. Cd sof cua chinh sach hinh stf do'i vdfi ch§' do 
hon nhan va gia dinh trong dieu kien hoi nhSp 
quoc te' 

+ Ca sd ve chinh tri: Che do hdn nhan gia dinh 
(HNGD) dufdc dieu chinh va thay ddi theo dinh 
hu'dng phat trien va nhu cau cua giai cap thd'ng tri. 
Vi vay, ngoai cac quy luat tu" nhien thi che do 
HNGD cdn chiu sif chi phdi cua cac nguyen tac cai 
tri xa hdi ciia nha nu'dc, ndi dung cua che do 
HNGD ciing nhu' cac toi xam pham che' do HNGD 
phan nao phan anh ban chat cua nha nu'dc, ban 
chat cua giai cap thd'ng tri. 

O cac nha nu'dc bat binh dang, phap luat la cdng 
cu bao ve sii thd'ng tri va quyen ldi cua giai cap 
cam quyen, che do HNGD ciing du'dc xac lap theo 
hu'dng phii hdp vdi muc dich cai tri cua giai cap 
cam quyen. Chinh vi vay, cac quan he HNGD cQng 
phan anh stf bat binh dang hoac sif bao thu cd' hifu 
cua cac nha nifdc ay. 

Trai lai, Nha nu'dc xa hoi chu nghia la nha nifdc 
tien bo, dan chu, cdng bang, van minh, che do 

HNGD va cac tdi xam pham che' do HNGD ciing 
phan anh su" tien bo, van minh va binh dang cua 
Nha nu'dc nay: hdn nhan tuf nguyen, hdn nhan mot 
vd mot chong trd thanh nguyen tac trong che do 
HNGD va hanh vi vi pham nguyen tac dd bi quy 
dinh trong luat hinh su" la tdi pham. 

+ Ca sd ve phdp ly: Viec quy dinh cac toi xam 
pham che do HNGD ddi hdi phai du'dc difa tren ed 
sd eac nguyen tac cd ban cua phap luat qud'c gia va 
phap luat qud'c te ve HNGD. 

Hien phap cung dufdc coi la cd sd cho bat ky 
nganh Luat nao khac, do dd, nhifng quy dinh eua 
Hien phap hau nhif deu trd thanh nguyen tac chung 
cho cac nganh luat khac. Viec quy dinh cac tdi 
xam pham che do HNGD khdng the khdng difa 
tren cac nguyen tac hien dinh, ddng thdi phai 
thd'ng nha't, phu hdp vdi cac nganh luat khac trong 
he thd'ng phap luat qudc gia. 

Trong bd'i canh the gidi hdi nhap va toan cau 
hda, qud'c gia nao cung mong mud'n giao lifu va 
hdp tac vdi cac qud'c gia khac tren khap cac ehau 
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luc nham muc dich phat trien kinh te-xa hdi. Hdp 
tac va hoi nhap tao nen nhiJng thach thiJc Idn trong 
giai quye't xung dot phap luat. De hoi nhap va cd 
the phat trien td't nha't, cac qud'c gia buoc phai ciing 
dam phan de ky ke't vdi nhau nhifng thda thuan va 
dieu ufdc qud'c te. Dieu dd keo theo nghia vu ndi 
luat hda nhifng cam ke't qudc te cua cac qudc gia. 
Do dd, viec quy dinh cac toi xam pham che' do 
HNGD thu'dng du'dc tinh de'n sif phii hdp vdi cac 
quy tac bat buoc tren cd sd nhifng thda thuan qud'c 
te ma qud'c gia da ky ke't. 

+ Ca sd ve kinh te xd hdi: Cac dieu kien ve 
kinh te xa hdi thuoc ha tang cd sd luon ddng vai 
trd quye't dinh dd'i vdi cac thanh to' trong thifdng 
tang kien true, trong dd cd phap luat. Sif ra ddi cua 
nha nu'dc cung do tien de ve kinh te va xa hoi 
quye't dinh. Vi vay, phap luat ma nha nifdc de ra 
du'dng nhien cd sif phu thuoc vao cd sd kinh te-xa 
hoi. Sif phat trien cua nen kinh te' xa hoi keo theo 
nhieu thay ddi trong ddi sdng xa hoi, trong dd cd 
sif bien ddi cua ddi sdng tinh than - mot yeu td lien 
quan trifc tiep de'n dao dd'c, ldi sdng cua con ngufdi. 
Ddi sdng ciing chiu sif tac ddng Idn do tiinh dp phat 
trien nhanh chdng ciia khoa hoc va cdng nghe. Sif 
thay ddi ay ciing cd the la ddng life cho sif xuat 
hien cua nhifng hanh vi nguy hiem cho xa hoi mdi 
xam pham che dp HNGD. Nhifng hanh vi nay neu 
khdng diing che tai cua luat hinh sif de ngan chan 
se cd kha nang gay ra nhu'ng xao trdn ve trat tif 
HNGD. Ben canh dd, viec quy dinh cac tdi xam 
pham che dp HNGD trong Luat Hinh sif cung difa 
tren kha nang cua he thd'ng tu' phap hinh sif cua 
Nha nifdc cd du manh de dau tranh cho'ng lai 
nhifng tdi pham mdi do hay khdng. Kha nang cua 
he thd'ng tuf phap hinh sif trong dau tranh chdng 
nhifng hanh vi xam hai che dp HNGD nay chinh la 
kha nang chiJug minh ve mat td tung. 

+ Casd ve vdn hda truyen thdng: Ngifdi phifdng 
Ddng thu'dng coi trpng tinh tap the, chu the van hda 
la tap the va cho rang can siJ dung cac chuan mifc 
dao dd'c hay luan ly d ben ngoai, de ban che sif lifa 
chpn hanh ddng eua ca nhan. Nhifng vi pham 
"phep tac gia quy" cd the chiu sif len an rat manh 
cua xa hdi do lam anh hifdng de'n danh dif cua gia 
dinh, ddng tdc. Trai lai, d phu'dng Tay chu the van 
hda lai la ca nhan, khuynh hu'dng triet hpc de cao, 
tham chi tuyet ddi hda vai trd vi tri va nhu'ng ldi ich 
cd lien quan de'n ca nhan vdi tu' each la mot trong 

nhifng bd phan cau thanh nen cdng ddng hay xa 
hdi, ddng thdi nhan manh de'n suf doc lap cua con 
ngu'di va tam quan trpng cua tif do va tif life cua 
mdi ca nhan. Do dd, ngu'di phu'dng Tay tdn trpng 
nhu cau va ldi ich cua ca nhan. Day la cd sd de cac 
qudc gia quy dinh cac tdi xam pham che dp HNGD 
trong luat hinh sif cua nifde minh. 

+ Ca sd ve tam ly dao ddc: Difa vao mu'c dp 
len an cua xa hdi ve mat dao dd'c dd'i vdi nhifng 
hanh vi vi pham che dp HNGD ma Nha nufdc quyet 
dinh viec quy dinh hanh vi dd la tdi pham trong luat 
hinh sif. Sif len an ciia xa hdi du'dc bieu hien qua dif 
luan xa hdi, neu ddng dao du" luan deu len an manh 
me ddi vdi hanh vi vi pham che dp HNGD nao do, 
thi cd nghia nha Nifdc se tinh de'n viec quy dinh 
hanh vi do la tdi pham trong luat hinh sif. 

Mu'c dp len an eiia xa hdi ciing la mot trong 
nhiJug cd sd de cac nha lam luat xac dinh gidi ban 
ap dung cac bien phap che' tai hinh sif mdt each 
tu'dng xiJng va phii hdp vdi chinh sach hinh sif ciia 
Nha nu'dc. 

2. Nhufng yeu cau cua viec tie'p tuc hoan 
thign phap luat hinh srf ve cac toi x§m pham chS' 
do hon nhan va gia dinh 

Yeu cau ciia sU phdt trien ve kinh te-xd hoi: 
Nen kinh te thi trifdng theo dinh hifdng xa hdi chu 
nghia dang du'dc hoan thien dan da mang lai nhieu 
ldi ich tich cifc, song sif anh hifdng tif mat trai cua 
nen kinh te thi tnfdng da tac dpng de'n cac chuan 
mifc xa hdi, gia tri dao diJc truyen thd'ng va pham 
vi anh hu'dng lan rpng khap ca nu'dc. Sif tac dong 
tieu cifc nay lam bie'n ddi suy nghi, Id'i so'ng va 
thuan phong my tuc trong ddi so'ng HNGD cua mot 
bd phan khdng nhd ngu'di Viet Nam. Dieu nay rat 
nguy hiem vi trat tif HNGD tien bd xa hdi chu 
nghia ma Nha nu'dc mong mud'n duy tri va phat 
trien rat cd the trat hifdng neu nbiJng hanh vi do 
khdng du'dc ngan chan kip thdi. Phap luat hinh sii 
tuy khdng phai la bien phap duy nha't nhifng lai la 
cdng cu quan trpng trong viec bao ve va hd trd cho 
cac mdi quan he xa hoi ve HNGD phat trien dung 
dinh hu'dng ciia Nha nufdc. 

Yeu cau cda chinh sdch hinh sU ddi vdi cdc toi 
xdm pham che do HNGD: Viec hoan thien phap 
luat hinh stf ve cac tdi xam pham che dp HNGD 
chinh la nham the che hda yeu cau cua chinh sach 
hinh sif ciia Dang va Nha ntfdc da de ra. Theo do, 
cac quy pham phap luat hinh sif can thie't phai difdc 
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hoan thien theo tinh than de cao hieu qua phong 
ngifa va tinh hu'dng thien trong viec xuf ly ngu'di 
pham tdi; tdi pham hda dd'i vdi nhifng hanh vi nguy 
hiem cho xa hdi mdi xuat hien trong qua trinh phat 
trien kinh te xa hdi, khoa hpc, cdng nghe va hdi 
nhap qudc te. 

Yeu cau ciia viec the che hda cdc quy dinh cua 
Hien phdp 2013: Sif phat trien, bd sung va de cao 
quyen con ngufdi, quyen cd ban cua cdng dan trong 
Hien phap 2013 dat ra yeu cau phai tiep tuc hoan 
thien cac tdi xam pham che dp HNGD theo hifdng 
vifa bao ve vifng chac che dp HNGD, vifa tang 
cu'dng bao ve quyen ciia nhdm ngu'di dl bi tdn 
thtfdng nhif ngifdi gia, tre em, phu nif cd thai, ngu'di 
cd nhufdc diem ve the chat ma khdng the ttf minh 
sinh sdng dufdc... 

Yeu cau cua viec thuc hien cam ket qudc te: 
Xu the chii ddng hdi nhap qudc te' da trd thanh nhu 
cau ndi tai cua Viet Nam. Bd'i canh do da phat sinh 
nhu cau ndi luat hda cac quy dinh cua phap luat 
qudc te lien quan de'n HNGD. Do vay, viec hoan 
thien phap luat hinh sif Viet Nam ve cac tdi xam 
pham che dp HNGD la ddi hdi cap bach ciia nhu 
cau, ciia viec thifc hien cac cam ke't qud'c te ma 
Viet Nam da ky ke't. 

3. Mot so' van de da drftfc hoan thien chd' dd 
hon nhan va gia dinh trong Bo luat Hinh stf 2015 
hien hanh 

Dieu 146 trong Bd luat Hinh stf nam 1999 la 
nhifng quy dinh ve tdi ctfdng ep ke't hdn hoac can 
trd bdn nhan tif nguyen, tien bd, vdi ndi dung nhtf 
sau: Ngifdi nao cifdng ep ngtfdi khac ke't hdn trai 
vdi sif ttf nguyen ciia hp, can trd ngifdi khac ke't 
hdn hoac duy tri quan he hdn nhan tif nguyen, tien 
bd bang each hanh ha, ngifdc dai, uy hiep tinh 
than, yeu sach ciia cai hoac bang thii doan khac 
da bi xu" phat hanh chinh ve hanh vi nay ma cdn vi 
pham, thi bi phat canh cao, cai tao khdng giam giif 
den 3 nam hoac phat tii tiJ 3 thang de'n 3 nam. 

Trong Bd luat Hinh sif nam 2015, d tdi danh nay 
da du'dc bd sung them cac hanh vi mdi, dd la: Hanh 
vi cifdng ep ly bdn hoac can trd hdn nhan tif 
nguyen, tien bd, can trd ly hdn tif nguyen. Nhu" 
vay, khdng chi cd hanh vi cu'dng ep ke't hdn hoac 
can trd hdn nhan tif nguyen, tien bd, ma cac hanh 
vi cu'dng ep ly hdn hoac can trd hdn nhan ttf 
nguyen, tien bd, can trd ly hdn tif nguyen ciing bi 
cho la pham tdi. Cu the, Dieu 181 cua Bd luat Hinh 

sif 2015 cd quy dinh nhif sau: Ngifdi nao cifdng ep 
ngtfdi khac ke't hdn trai vdi stf tif nguyen ciia hp, 
can trd ngifdi khac ke't hdn hoac duy tri quan he 
hdn nhan tif nguyen, tien bd hoac cu'dng ep hoac 
can trd ngifdi khac ly hdn bang each hanh ha, 
ngifdc dai, uy hiep tinh than, yeu sach cua cai hoac 
bang thu doan khac, da bi xuf phat vi pham hanh 
chinh ve hanh vi nay ma cdn vi pham, thi bi phat 
canh cao, phat cai tao khdng giam giif de'n 3 nam 
hoac phat til tif 3 thang de'n 3 nam. 

Tdi vi pham che dp mot vd, mot chdng trong 
Bd luat Hinh suf 1999 cd quy dinh nhif sau: Ngifdi 
nao dang cd vd, cd chdng ma ke't hdn hoac chung 
sdng nhif vd chdng vdi ngifdi khac hoac ngifdi chu'a 
cd vd, chifa cd chdng ma ket hdn hoac chung sdng 
nhif vd chdng vdi ngu'di ma minh biet rd la dang cd 
chdng, cd vd gay hau qua nghiem trpng hoac da bi 
xu" phat hanh chinh ve hanh vi nay ma cdn vi 
pham, thi bi phat canh cao, cai tao khdng giam giif 
de'n mdt nam hoac phat tii tif ba thang den mdt 
nam. Pham tdi trong trtfdng hdp da cd quye't dinh 
ciia tda an tieu buy viec ke't hdn hoac buoc phai 
cham diJt viec chung sdng nhif vd chdng trai vdi 
che dp mdt vd, mot chdng ma van duy tri quan he 
do, thi bi phat tii tif 6 thang den 3 nam. 

Cling vdi tdi danh nay, nhifng trong Bd luat 
Hinh stf nam 2015 da sufa ddi, bd sung de lam rd 
khai niem the nao la vi pham che' dp mot vd, mot 
chdng. Ddng thdi, trong Bd luat Hinh sif nam 2015 
cung quy djnh rd hanh vi vi pham che dp mot vd, 
mdt chdng gay hau qua mdi phai bi xii ly hinh sif. 
Ndi each khac la theo quy dinh ciia Bd luat Hinh 
sif nam 2015, thi ngoai tinh nhifng de lai hau qua 
thi se phai d tii. Cu the, tai Dieu 182 cd quy dinh 
nhif sau: Ngtfdi nao dang cd vd, cd chdng ma ke't 
hdn hoac chung sdng nhu" vd chdng vdi ngu'di khac 
hoac ngifdi chu'a cd vd, chifa cd chdng ma ke't hdn 
hoac chung sdng nhif vd chdng vdi ngtfdi ma minh 
biet rd la dang cd chdng, cd vd thuoc mot trong 
cac trifdng hdp sau day, thi bi phat canh cao, phat 
cai tao khdng giam giif den 1 nam hoac phat tii tiJ 
3 thang den 1 nam: Lam cho quan he hdn nhan 
cua mdt hoac hai ben din den ly hdn; Da bi xii 
phat vi pham hanh chinh ve hanh vi nay ma eon 
vi pham. Pham tdi thuoc mot trong cac tru'dng hdp 
sau day, thi bi phat tii tif 6 thang den 3 nam: Lam 
cho vd, chdng hoac con ciia mot trong hai ben ttf 
sat; Da cd quye't dinh ciia tda an hiiy viec ket hdn 
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hoac buoc phai cham diJt viec chung sd'ng nh\i vd 
chdng trai vdi che dp mdt vd, mot chdng ma vln 
duy tri quan he dd. 

Dieu 151 trong Bd luat Hinh sif nam 1999 la 
nhifng quy dinh ve tdi ngu'dc dai hoac hanh ha dng 
ba, cha me, vd chdng, con, ehau, ngu'di cd cdng 
nudi du'dng minh, vdi ndi dung nhu" sau: Ngu'di nao 
ngifdc dai hoac hanh ha dng ba, cha me, vd chdng, 
con, ehau hoac ngu'di cd cdng nudi du'dng minh 
gay hau qua nghiem trpng hoac da bi xuf phat hanh 
chinh ve hanh vi nay ma cdn vi pham, thi bi phat 
canh cao, cai tao khdng giam giif de'n 3 nam hoac 
phat til tif 3 thang den 3 nam. 

CQng vdi tdi danh nay, nhu'ng trong Bd luat 
Hinh sif nam 2015 da siia ddi, bd sung nhieu ndi 
dung mdi phii hdp vdi thtfc te ciia xa hdi. Cu the 
la tai Dieu 185 ciia Bd luat Hinh sif nam 2015 da 
lam rd khai niem the' nao la hanh vi ngu'dc dai 
hoac hanh ha dng ba, cha me, vd chdng, con, ehau 
hoac ngu'di cd cdng nudi dufdng minh gay hau qua 
nghiem trpng. Dieu 185 quy dinh nhu' sau: Ngu'di 
nao dd'i xii tdi te hoac cd hanh vi bao life xam 
pham than the dng ba, cha me, vd chdng, con, 
ehau hoac ngu'di cd cdng nudi difdng minh thuoc 
mot trong nhifng tru'dng hdp sau day, thi bi phat 
canh cao, phat cai tao khdng giam giif de'n 3 nam 
hoac phat tu tiJ 6 thang de'n 3 nam: Thufdng xuyen 
lam cho nan nhan bi dau ddn ve the xac, tinh than; 
Da bi xii phat vi pham hanh chinh ve hanh vi nay 
ma cdn vi pham. Pham tdi thuoc mot trong cac 
tnfdng hdp sau day, thi bi phat tii tuf 2 nam de'n 5 
nam: Ddi vdi ngu'di difdi 16 tudi, phu nif ma biet la 
cd thai, ngifdi gia ye'u; Dd'i vdi ngu'di khuyet tat 
nang, khuyet tat dac biet nang hoac ngu'di mac 
benh hiem ngheo. 

5. Nhi?ng noi dung can tiep tuc hoan thidn 
trong phap luat hinh stf v^ cac tdi x§m pham 
chg' dp hdn nhan gia dinh 

^ Hinh sif hda ddi vdi tdi cu'dng ep ke't hdn. De 
xuat bd sung khung hinh phat tang nang ddi vdi 
tru'dng hdp cd dau hieu dinh khung la nham muc 
dich bdc lot tinh due vdi mifc hinh phat that nghiem 
khac de bao ve tdt hdn nifa quyen cua nhifng ngu'di 
phu nif trtfdc nguy cd bi xam hai tinh due. 

Ve chinh sach hinh sif dd'i vdi tdi vi pham che 
dp mdt vd mdt chdng. De xuat hoan thien chinh 
sach hinh sif dd'i vdi tdi vi pham che do mot vd, 
mot chdng theo hu'dng xu hifdng hinh thanh cd che' 

phap ly hinh stf de dieu chinh mdi quan he ciia cac 
cap ddi trong nhdm LGBT nham tang cu'dng bao 
ve quyen ciia dd'i tifdng ye'u the trong xa hoi nay. 

Hifdng dan ap dung quy dinh ciia tdi loan 
luan. Van de dinh tdi danh can du'dc tiep tuc xem 
xet theo hu'dng thu hiit ve cau thanh tdi pham 
nang hdn trong mot so' trifdng hdp hanh vi loan 
luan bi xet xii ve tdi xam pham tinh due cd tinh 
chat loan luan. 

6. Ket luan 
Nhan thu'c rang HNGD cd vai trd tai san xuat ra 

ddi sdng trifc tiep - tai san xuat ra con ngifdi, la cd 
sd nen tang ciia mdi qud'c gia, la chie'c ken giup 
cho nhifng cdng dan difdc hinh thanh, sinh tru'dng 
va phat trien, la mot trong nhifng yeu to' quan trpng 
quye't dinh chat lifdng cdng dan, nen, bat ciJ qudc 
gia nao dii d Ddng hay Tay deu quy dinh va bao ve 
che dp HNGD d mu'c dp cao, dd la bang phap luat 
hinh stf. Viec trifng tri nhifng hanh vi vi pham che 
dp HNGD d mdi nu'dc deu phu thuoc vao nhifng 
gidi ban tif gdc dp phap ly, tdi pham hpc, tam ly-
dao dd'c, kinh te-xa hdi, van hda-truyen thdng. 
Quan he HNGD luon du'dc xac dinh la nhdm khach 
the quan trpng du'dc Luat Hinh stf Viet Nam bao 
ve trong tat ca cac giai doan lich sii ke tif thdi ky 
phong kien de'n nay. Cf thdi ky phong kien, quan he 
ve HNGD cd xu hu'dng bi hinh sif hda rat nhieu. 
Cac quy dinh ve tdi pham va hinh phat deu hoc 16 
rd net stf dan ap dan chung ciia giai cap dia chii 
phong kien, ddng thdi phan anh tinh trang bat binh 
dang gidi xam nhap mpi ngd ngach trong xa hoi. 
0 thdi ky hien dai, phap luat hinh sif Viet Nam 
thdi ky hien dai hay phap luat hinh stf Viet Nam 
hien hanh mac dii tiep tuc bao ve khach the ve 
HNGD nhu'ng mu'c dp bao ve khdng cao nhu" trifdc 
nifa. Cac tdi xam pham che' dp HNGD hau het 
difdc quy dinh la tdi it nghiem trpng. Chinh sach 
hinh sif dd'i vdi nhdm tdi nay chuyen sang trifng tri 
ke't hdp vdi giao due va thuyet phuc thay vi trifng 
tri la chii ye'u nhu" trufdc. Cac bien phap trifng tri 
va giao due du'dc quy dinh mdt each nhan dao va 
phong phii hdn. Gidi ban trtog tri ve mat khach 
quan va chii quan dd'i vdi cac tdi xam pham che 
dp HNGD du'dc thu hep rat nhieu va phan dinh 
tufdng dd'i rd rang khien so' Itfdng tdi pham difdc 
phat hien va xu" ly kha ban che nhu'ng cung khien 
viec xii ly dl dang va minh bach, bao dam cac 
nguyen tac ciia luat hinh stf • 
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ABSTRACT: 
In the context of changing social relations, shortcomings of the market mechanism as well as 

the international integration have negative impacts on the manners and behaviors of young 
people. These impacts also affect the marriage and family relations, even violate social moralities 
and traditions of Vietnamese families. However, the statistics of judged criminal cases related to 
marriage and familys issues are small. This is because the judgments of these cases are strongly 
driven by the Eastern culture and traditions. As a result, not many violators are charged by the 
Penal Code. This paper is to analyze the criminal pohey about marriage and familys issues in the 
context of international integration. 
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