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BAN VE CONG sue TRONG VUAN 
HON NHAN VA GIA DiNH 

NGUYEN HOANG LONG* 

Viec xdc djnh "cdng siic" trong cdc 
vu dn ddn su ndi chung va trong 
cdc vu an hdn nhan va gia dinh ndi 

ridng la vdn de khd khan, phiic tgp; vi: Thu 
nhdt, ve ly ludn: Cd rdt it cdc bai vidt, cac 
edng trinh khoa hgc nghien cim khai thae 
ehu de ndy; Thu hai, vd thyc tien: Phat 
sinh nhidu vudng mac va chua cd giai dap 
eu thd vd: Cac tmdng hgp dugc tinh cdng 
siic; nhiing tidu ehi dd tinh cdng siic; van 
dd djnh lugng edng siie... Trong phgm vi 
bdi vidt nay, chiing tdi xin trinh bdy mgt sd 
y kien vd cdng siic trong cac vy an hdn 
nhdn va gia dinh, thyc trang dp dung phdp 
ludt ciia Tda dn cae cap khi gidi quyet cac 
vy an hdn nhdn gia dinh cd lien quan din 
cdng siic, nhimg khd khan, vudng mac tir 
hogt ddng xet xir; ddng thdi tir dd chiing tdi 
eung cd mdt sd kien nghi nham dua ra cac 
tidu ehi xdc djnh cdng siic, djnh lugng 
edng siic de eung nghidn eiiu, trao ddi. 

1. Mot so van de Iy luan ca ban lidn 
quan den xac djnh cdng sijc trong vu an 
hon nhdn va gia dinh 

Tmde hdt can tim hidu khdi nidm vd 
cdng sire. Tgi cac van ban luat vd dudi 
ludt cua Viet Nam, cdc bdi viit cung chua 
dua ra khdi nidm thd ndo Id edng sire. 
Theo Tir diin tilng Viet cua Vien Ngdn 
ngii hge (chii bidn Hodng Phe - Nxb. Tu 

dien Bdch khoa, tdi bdn nam 2010) thi 
"Cong sue la si^c eon ngu&i bo ra, thu&ng 
Id nhieu, de ldm vipc gi (noi khdi qudt) ". 
Theo nhu each hidu ndy, cdng siic Id cdng 
lao, siic lyc ndi chung ciia mgt ngudi da 
tidu hao vdo mdt cdng vide cy thd; vi du: 
Cong site trong cdy. cong sue ddnh mdy, 
cong sue ndu dn, cong sue trong nom nhd 
cua... Dd ddnh gia cdng siic Id vdn dd khd 
khan vi lidn quan ddn nhidu ITnh vye: Siic 
luc va trinh do chuydn mdn eua ngudi ed 
cdng siie, ehi phi thdi gian ciia ngudi eo 
cdng siic lidn quan ddn edng vigc... Bdi le 
ciing mdt vide, ngudi ndy ldm thi phdi bd 
sire lyc nhidu, cdn ngudi khde ldm Igi 
khdng tdn siic. Be ehiing minh, xdc djnh 
dugc la tdn "timg ndy cdng siic" hay 
"timg kia cdng siic" khi ldm viec Id mgt 
van dd khd, ddi khi viec xdc djnh cdng sire 
ehi ed the do suy doan, ude lugng dya trdn 
nhidu ydu td nhu thdi gian, sue lye bd ra 
hay miic do hoan thdnh ciia cdng vide... 

Can phan bidt giiia cdng siic va ehi phi. 
Cung theo Tu didn tieng Viet dugc ndu trdn 
thi "Chi phi Id dung tidn ciia vao cdng vigc 
gi (ndi khdi quat)". Nhu vay, cd the thdy 
theo cdch hidu thdng thudng thi chi phi Id 
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mdt "sd tidn" nhat djnh dugc xdc dinh, 
dugc chiing minh bdng cdc hda don, chimg 
tu, bidn lai hogc cdc tdi lieu khac. Tir dd, 
thay rang giua "cong siic" va "chi phi" cd 
sy khde nhau rdt Idn. Chi phi thi cd hda 
don, chiing tii.. . chiing minh (djnh lugng 
rd rdng), cdn cdng sire thi khd cd the xdc 
djnh. Nhu vgy, viec xdc djnh cdng sire nhu 
thd ndo cho phu hgp Id mdt vdn dd rat khd 
khdn vd phiie tgp, cd y nghTa quan trgng vd 
cdn thiet trong viec gidi quydt vu dn hdn 
nhan va gia dinh ndi ridng vd gidi quyet cac 
vy dn ddn su ndi ehung. 

Cd the phan logi cdng sire trong vy dn 
hdn nhdn vd gia dinh bang nhidu each: Phan 
logi cdng sue theo sd lugng ede thdnh vidn 
trong gia dinh thi ed: Cdng siie cua vg, 
cdng siie eua ehdng, cdng siie ciia cac con, 
cdng siic ciia cha me vg hogc cha me chdng 
(neu vg chdng chung sdng vdi gia dinh ben 
vg hogc bdn chdng); phdn loai cdng sire dya 
vdo ddi tugng tdc dgng cua cdng sire thi cd 
thd chia ra thdnh: Cdng siie ddi vdi tdi san 
vd cdng siie ddi vdi eon ngudi. 

Ve cdng siic ddi vdi tdi sdn ciing ed 
nhieu logi nhu: Cdng siic trong vide tao 
lap, phat trien tai san: La cdng siic duge 
mdt ngudi bd ra nham hinh thanh tdi sdn, 
tu ehd chua ed tdi sdn thanh ed tai sdn (vi 
du: Cdng siie ddng mdt bd ban ghd, cdng 
siic xdy mdt ngdi nhd); cdng siie giii gin 
vd bdo qudn tdi sdn: Ddy Id cdng siic dugc 
mgt ngudi bd ra nhdm duy tri trgng thai 
ban ddu eua mgt tdi sdn dang cd san (vi 
dy; Cdng siic bdo qudn mgt chide xe mdy 
thay dau, thay nhdt, bam xe) giir gin mdt 
ngdi nha (quet nhd, quet mang nhen, 
chdng mdi, mgt)... Ngodi ra, cdn cd edng 
siic ddi vdi con ngudi: Ld cdng siie mgt 
ngudi bd ra nham cham sdc, nudi dudng. 

day dd... de phyc vy ngudi khde nhu 
cham sde ngudi dm, cho ngudi dm an, 
udng thudc... 

Su phdt tridn ciia eac chl djnh vd "cdng 
sue" theo thdi gian, dugc the hign qua ede 
Idn siia ddi, bd sung Lugt Hdn nhan va gia 
dinh. Ndu nhu d Luat Hdn nhdn vd gia 
dinh nam 1959 chi cd mdt quy phgm phap 
ludt dd cap ddn cdng siic ghi nhdn vide 
tinh cdng siic trong tmdng hgp ly hdn 
giua hai vg ehdng (tai Didu 29); thi den 
Ludt Hdn nhan vd gia dinh nam 1986 da 
cd budc tien dang kd khi ngoai vide giir Igi 
quy djnh tuang ty nhu Lugt hdn nhdn vd 
gia dinh nam 1959 (Didu 42, khodn b), 
ngodi ra da bd sung thdm quy djnh trong 
tmdng hgp hai vg chdng ly hdn khi dang 
sdng chung vdi gia dinh (Dieu 42, khodn 
c). Ben cgnh dd Id sy xudt hi?n cua mdt 
chd dinh mdi, do Id tinh cong siic trong 
tmdng hgp buy hdn trdi phdp lugt (Didu 
9). Ludt Hdn nhan vd gia dinh nam 2000 
van kd thira 3 quy phgm ndi trdn eua Ludt 
Hdn nhan vd gia dinh 1986, ey thd tai: 
Didu 17: Hdu qud phdp ly cua vide hiiy kdt 
hdn trdi phap ludt, Didu 95: Nguydn tae 
chia tdi sdn khi ly hdn, Didu 96: Chia tdi 
san trong tmdng hgp vg chdng sdng 
ehung vdi gia dinh md ly hdn; ngoai ra ed 
ddn 3 quy dinh mdi vd quan he giiia cac 
thdnh vidn trong gia dinh (Didu 49), hau 
qud phap ly ciia viec cham diit nudi con 
nudi (Dieu 78), gidi quyet quydn Igi eua 
vg, chdng khi ly hdn trong tradng hgp nhd 
d thugc sd hiiu ridng ciia mgt bdn 
(Didu 99). Didu ndy thd hidn sy tien bd 
trong qud trinh lam ludt, ddp img sy phat 
didn ciia kinh te - xa hdi Vigt Nam ndi 
chung vd "cdng siic" trong hdn nhdn vd 
gia dinh ndi ridng. Gan ddy, Ludt Hdn 
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nhan vd gia dinh nam 2014 dugc Qudc hdi 
thdng qua Id mdt budc tidn mdi trong lich 
su lap phdp vd hdn nhan va gia dinh. Tgi 
ludt nay cd 4 quy pham phdp luat ed de 
cap ddn van de cdng siic, dd Id: Dieu 59: 
Nguyen tdc gidi quyet tdi sdn eua vg 
chdng khi ly hdn, Didu 61: Chia tdi sdn 
trong tmdng hgp vg chdng sdng chung vdi 
gia dinh, Didu 70: Quydn va nghTa vy cua 
con, vd Didu 103: Quydn, nghTa vy giua 
cdc thdnh vien khde ciia gia dinh. Vide 
Luat Hdn nhdn gia dinh nam 2014 chi cdn 
cd 4 quy pham vd van 6e edng siie, dd la 
do Ludt da cd cdeh tiep can khde vd quy 
djnh thien vd nguyen tae nhidu hon (vdi sy 
xudt hien cua Dieu 70: Quyen vd nghia vu 
cua con). Vi du nhu Luat Hdn nhan va gia 
dinh nam 2014 ed quy djnh vd tinh edng 
siie trong tmdng hgp "huy hdn trdi phap 
ludt" nhu tmdng hgp "nam, nir ehung 
sdng vdi nhau nhu vg chdng ma khdng 
dang ky kdt hdn", vd vide giai quydt quan 
he tai san, nghTa vy va hgp ddng se dp 
dyng cae quy djnh eiia Bd luat Dan su 
(Didu 16 Luat Hdn nhan vd gia dinh 
2014). Luat Hdn nhan va gia dinh nam 
2014 khdng cdn quy djnh nhu Luat Hdn 
nhan va gia dinh nam 2000 vd tinh cdng 
sire trong tradng hgp cham dirt nudi con 
nudi, vi hau qua phap ly vd vide eham diit 
nudi eon nudi da duge didu ehinh tai Luat 
nudi eon nudi nam 2010. 

2. Thyc tiln xet xu ciia Toa an cac cap 
Vu dn thu nhdt: Vy dn xin ly hdn cd 

nguydn don la anh Hd Van Y vdi bj don la 
chj Trdn Thj Kim D vdi ngi dung nhu sau: 
Anh Y vd chj D ehung sdng nam 1981, cd 
dang ky kdt hdn. Sau khi td chiic Id eudi, 
anh ehj chung sdng tai nhd cha me anh Y, 
cung d vdi cha me anh Y. Anh Y vd cha me 

anh Y san xudt ndng nghidp trdn didn tieh 
dat 12.000 m2 ciia gia dmh anh Y cd tmdc 
khi anh Y kit hdn. Chj D ldm nghd ban biin 
d chg, thinh thoang mdi tham gia san xudt 
ndng nghidp. Trong thdi gian ehung sdng, 
anh Y vd chj D khdng cd tdi sdn ehung, gia 
dmh anh Y ciing khdng mua sam them 
dugc tdi san gi. Nam 1999, do mdu thudn 
vg chdng tram trgng, anh Y ed don xin ly 
hdn vdi chj D. Chj D ddng y ly hdn vd ydu 
cdu cha me anh Y phai trich cdng siic eho 
chj. Anh Y vd cha me anh Y khdng ddng y 
trich cdng siic cho chj D, vi gia dinh khdng 
cd tai sdn gi phdt trien thdm va chj D lam 
nghi ban biin, khdng cd edng siic trong san 
xuat ndng nghiep. 

Tai Ban an hdn nhdn gia dinh so tham 
sd 07/HNST ngdy 1/02/2000, Tda an nhan 
dan thj xa CD nhgn djnh Id: Mac du 
12.000m2 dat cd ngudn gdc la cua cha me 
anh Y, nhung de tdn tgi dugc Id cd cdng 
sire ciia chj D ddng gdp vao vide duy tri 
tdi san. Ban an da quylt dinh: Anh Y va 
chj D dugc ly hdn, budc cha me anh Y 
trich chia cdng siie cho ehj D la 5.000.000 
ddng va didn tich ddt 4.000 m^. Cha mg 
anh Y va anh Y khang cao khdng ddng y 
vdi ban an so tham vi chj D khdng c6 
cdng siic. 

Tai Ban an hdn nhdn gia dinh phiic tham 
sd 23/DSPT ngdy 11/4/2000, Tda an nhan 
dan tinh A da nhdn djnh: Tda an edp so 
thdm trich mdt phdn cdng sire cho chj D la 
phu hgp vdi thyc td vd quy djnh ciia phdp 
ludt, song vide trich edng siic la dat thi 
chua chinh xac vi chj D khdng san xuat 
ndng nghidp. Bdn dn phiie tham da quydt 
djnh sua mdt phdn an so thdm, budc cha 
me anh Y giao cho chi D 10 tridu ddng Id 
tidn edng siie. 
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Nhu vgy, cimg vy dn nhung Tda dn hai 
cdp xet xir khac nhau: Tda dn edp so thdm 
trich edng siic cho chj D bang 5 tridu ddng 
vd 4.000 m^ ddt, cdn Tda an cap phuc thdm 
trich cdng siic cho ehj D bang 10 tridu ddng 
(4.000m2 dat ed gid tri 5 tridu ddng). Tuy 
nhidn, van dd dat ra d vy dn ndy Id ehj D cd 
hay khdng cd cdng siic, neu cd edng siic thi 
mdi ddt ra vdn dd trich cdng siic vd dgt ra 
van dd trich cdng siic nhu the ndo. Mudn 
gidi ddp van dd nay thi phdi trd ldi edu hdi: 
Neu nhu khdng cd chj D vd sdng ehung vdi 
gia dinh anh Y thi 12.000m2 ed tdn tgi 
khdng hay bj bd hoang, bj hu hao, mdt mat. 
Chung tdi cho rang ndu trong tmdng hgp 
vg ehdng ehung sdng vdi gia dinh md phat 
tridn tdi san Id quydn sir dyng ddt thi ndn 
chia, trich cdng siic cho vg chdng quydn su 
dyng dat, neu khdng thi cd the chia bang 
tidn, tdi sdn khde tuy theo tdi san phdt tridn 
dugc va nghd nghigp ciia ngudi dugc chia. 
Cdn ndu tmdng hgp khi vg chdng chung 
sdng vdi gia dinh ma khdng phdt trien dugc 
tdi sdn thi ehi tmdng hgp cd cdng siic cua 
vg chdng thi tdi sdn eiia gia dinh mdi tdn 
tgi, giir gid trj.. . mdi la can eii dd xem xet 
cdng sire cua vg chdng. Nhu vgy, theo vy dn 
neu tren ro rdng chj D khdng cd cdng siic 
bdo qudn, duy tri, giu gin tdi sdn ma Tda an 
Igi trich cdng siic cho ehj D la sai (cdc bdn 
an sai sdt da bj buy dd gidi quydt Igi). 

Vu dn thu hai: Vy tranh chdp tai sdn sau 
ly hdn giua nguyen don Id Biii Thi P vdi bj 
don Id dng Tran Dinh K cd ngi dung: Ba P 
nhdn chuyen nhugng 200m2 ddt ngdy 
02/01/1990.Ngdy29/12/1990 b a P k l t h d n 
vdi dng K vd sau dd vg chdng cung xay 
nha trdn dat chung sdng. Nam 1996 bd P 
ldm thil tye kd khai ddt ed ten chu su dung 
Id bd P vd dng K va dugc Uy ban nhan dan 

thdnh phd B cdp giay ehiing nhdn quydn sit 
dung dat dung ten bd P va dng K. Do man 
tiiudn trdm trgng, ba P xin Iy hdn dng K vd 
yen cdu xae djnh ddt Id tdi sdn ciia bd cd 
trude thdi ky hdn nhan. Ong K thi ddng y 
ly hdn, nhung ydu can ehia ddi nhd ddt vi 
ddt diing tdn hai vg chdng. 

Tai Bdn an ddn su so thdm sd 
58/2008/DSST ngay 10/9/2008 eiia Tda dn 
nhdn ddn thanh phd B va Ban an dan su 
phiic thdm sd 10/2009/DSPT ngay 
12/3/2009 ciia Tda dn nhdn ddn tinh D xdc 
djnh nha ddt id tdi sdn chung vg ehdng vd 
ehia eho mdi ngudi mdt niia didn tich dat. 

Sau khi xet xu phiic thdm, cdn ed 3 logi 
y kidn ban luan vd vy an trdn: 

- Y kien thie nhdt (eung la cimg y kidn 
eiia Tda an cap so tham, phiic tham): Mac 
du dat la do ba P mua tmdc khi kdt hdn, 
nhung bd P da ty nguyen nhap quyen su 
dung ddt vao tdi sdn chung vg chdng the 
hien d viec ca hai dng bd su dyng ehung, bd 
P di dang ky, ke khai, xin edp gidy chiing 
nhan quyen sir dung ddt diing tdn hai vg 
chdng; the hidn bd P da ddng y chia ddi 
quydn su dyng ddt cho dng P. Ddt Id tai sdn 
chung ciia vg ehdng. 

- Y kiin thu hai: Ciing vdi lap lugn nhu 
tren de xdc djnh nhd ddt la tai sdn chung vg 
chdng. Tuy nhidn khi ehia can phdi xdc 
djnh ba P cd edng siic nhidu hon dd phdn 
ehia cho bd P tdi sdn Idn haa dng K mdi 
hgp tinh, hgp ly. 

- Ykien thu ba: Ngudn gdc ddt Id cua bd 
P. Ong K chung sdng vdi bd P cd edng siie 
qudn ly, duy tri tdi sdn. Trong vy dn ndy thi 
phdi xdc djnh dat Id cua ba P va ehi budc ba 
B trich cdng sue eho dng K (tde gid nhdt tri 
vdi y kidn thii hai vd se phan tich, lam ro 
hon d muc 3). 
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Vu dn thu ba: Vu xin ly hdn ed nguydn 
don Id dng Le Vdn X vdi bj don la bd Hd 
Thi Bich L cd ndi dung nhu sau: Ong X 
vd bd L chung sdng vdi nhau tir nam 
1975, cd dang ky kdt hdn. Trong thdi gian 
chung sdng vdi nhau, dng X va ba L cd 6 
ngudi con chung vd cung tao dung dugc 
khdi tdi san gdm 34.000m2 ddt mdng va 
01 ngdi nha trdn didn tich l.OOOm^ ddt. 
Nam 1994 dng X bd di chung sdng vdi 
ngudi khde tai tinh khde. Nam 2009, dng 
X quay vd nhd xin ly hdn vdi ba L va dd 
nghj ehia ddi sd tdi sdn ehung. Ba L khai 
bd phdi qudn ly, cdi tgo, tdn tao nhd dat tu 
ndm 1994, ndn bd chi ddng y ehia eho dng 
X Id 1/5 tdi sdn. 

Tgi Bdn an hdn nhdn so thdm sd 
68/2010/HNGD-ST ngdy 29/6/2010, Tda 
dn nhdn ddn huyen CB, tinh T quydt djnh 
eho dng X duge ly hdn ba L va chia eho 
dng X 1/5 tdi sdn Id 6.500m2 ddt. Ong X 
khdng edo ydu can duge ehia ddi tdi san. 

Tai Ban dn hdn nhan phiie tham sd 
29/2011/IiNGD-PT ngdy 08/4/2011, Tda 
dn nhdn ddn tinh T quydt dinh sua an so 
tham, chia cho dng X va ba L moi ngudi 
mdt nira tdi sdn chung. 

Tai Quylt djnh sd 597/2013/KN-DS 
ngdy 27/12/2013, Chdnh an Tda an nhan 
dan tdi cao da khdng nghj ban an phiie 
tham ndu trdn vi dng X bd nhd di tir nam 
1994, Tda dn cac cap chua ldm rd cdng 
sire ddng gdp ciia dng X vd ba L trong 
vide tgo lap vd duy tri tai san chung, ma 
Tda dn cdp phiic thdm lai ehia tdi sdn cho 
mdi ngudi 1/2 tai sdn la ehua dii ca sd. 
Tgi Quydt djnh gidm ddc thdm so 
106/2014/DS-GDT ngay 20/3/2014, Tda 
Dan sy Tda dn nhan dan tdi cao quydt 
dinh huy phdn chia tdi sdn chung; giao hd 

so cho Tda dn nhan ddn huyen CB xet xu 
so tham lai. 

Nhu vdy, trong vy dn nay thi tai san do 
vg chdng eiing tao lap, nhung tai sdn ehii 
ydu la ddt ndng nghidp. Ong X da bd nhd 
di tii nam 1994, ndn bd L phdi tu minh 
quan ly, su dyng tdi san. Trong tmdng hgp 
ndy le ra Tda dn phdi thu thap chimg cii 
ldm rd edng siic cua bd L trong vide quan 
ly, duy tri tdi san ndu khdng cd ba L qudn 
ly tdi sdn thi lieu tdi san cd bj thu hdi hay 
khdng; cd bj hoang hda hay giam gid tri su 
dung hay khdng... Ndu khdng sir dyng 
hogc dd hoang hda se bj thu hdi hoac gidm 
gia trj sir dung thi cdng siic ciia bd L Id 
Idn. Cdn ndu ba L su dyng vd cd thu nhdp 
tu vide sir dung va tnrdng hgp neu bd L 
khdng sir dung thi dat van cd the cho 
ngudi khae thud san xuat (vira quan ly vira 
ed loi) thi cdng sire eua ba L ndu ed cung 
chi Id rat nhd. 

3. NhiiTig kien nghi xem xet cdng siic 
trong vu dn hdn nhan vd gia dinh 

Xae djnh edng sue trong vy dn hdn nhan 
va gia dinh Id vdn dd khd khan, phiie tap 
trong thye tidn ed nhidu vudng mac vi cdng 
siic rdt da dgng. Mudn tinh cdng sire thi 
tmdc hdt phdi xem xet cd cdng sire hay 
khdng. Chi khi cd cdng sire thi mdi dgt vdn 
dc tinh cdng sire nhu thd nao cho hgp ly. 
Do vdy, vigc xdc djnh cd hay khdng ed 
edng siic rdt quan trgng vd la tidn dd cho 
vide tinh cdng siie. 

Thuc tien cho thdy edng siic trong vu an 
hdn nhdn vd gia dinh cd nhieu logi va cd 
the tgm phan ra: Mpt Id, cdng siie tao lap, 
phdt tridn tdi sdn; hai Id, edng siic giii gin, 
bdo qudn tdi sdn; ba Id, cdng siie cham sdc, 
nudi dudng... Cho ddn nay thi co quan nhd 
nudc cd thdm quydn cung chua cd hudng 
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dan tmdng hgp ndo dugc tinh cdng sire, 
trudng hgp ndo khdng duge tinh cdng siie 
va vigc djnh lugng edng sire nhu thd ndo 
cho hgp ly. 

Tir vigc nghidn ciiu thyc tidn gidi 
quydt cdc vy dn hdn nhan gia dinh, ehiing 
tdi xin cd mgt sd kidn nghj khi xem xet 
cdng sire trong vy dn hdn nhdn va gia 
dinh nhu sau: 

3.1. Ve xdc dinh cong sue 
- Cdng siic tgo lap, phat tridn tdi sdn: 

Ddy la cdng sire dd ed tai sdn mdi. Vi du 
trong khi chung sdng vg ehdng mua dugc 
hogc dugc tang eho ehung ngdi nhd, thua 
dat, xe d td, xe mdy... tai san nay ed thd cd 
dugc do vg ehdng ldm an, budn bdn, kinh 
doanh... ma ed tien dd mua. Ciing cd thd do 
vg chdng bdn tdi sdn cii (tai san nay cd thi 
do vg chdng mua hoac duge tgng cho 
ehung hogc c6 thd la tdi san ridng ciia mdt 
trong hai ngudi) cdng thdm sd tien cua vg 
chong dd mua. Theo quy djnh cua phdp lugt 
thi tai san cd trong hdn nhdn la tdi san 
chung vg chdng; neu ngudi vg hay ngudi 
chdng cho rang tdi san do Id ciia ridng minh 
do duge tgng cho ridng... thi phdi dua ra 
chiing Cli chiing minh. 

Thyc td cd nhidu vu an thi khdng phdi 
cd hai vg chong ddu cd cdng siic nhu nhau 
trong vide tao lap, phdt trien tdi sdn chung. 
Cd tmdng hgp ngudi chdng la lao ddng 
ehinh kinh doanh budn ban, ldm ra eua cai 
vdt ehdt, trong khi ngudi vg chi ndi trg, 
thdm ehi sdng bang thu nhdp ciia ngudi 
chdng. Trong tmdng hgp nay rd rang lao 
dgng ciia ngudi chdng cd thu nhdp chmh 
de tgo Igp tdi sdn chung, cdn lao ddng ciia 
ngudi vg la lao dgng phd thdng va phue 
vy cho cugc sdng sinh hogt cua gia dinh. 
Vi vgy, duong nhien ngudi chdng cd cdng 

siie Idn hon nhidu so vdi ngudi vg trong 
vide tao lap ra cac tai sdn. Trdn thyc td thi 
cd nhidu vy dn Tda an chia eho ngudi 
chdng phdn tai sdn nhidu hon, nhung phan 
"xet thay" lai chua lam ndi bat dugc cdng 
siic ciia ngudi chdng Id ban han ngudi vg, 
chua ldm ro neu nhu khdng ed ngudi 
chdng thi khdng thd tgo lap, phdt trien 
dugc tdi san. Lgi cd Tda dn khi xem xet 
gidi quydt vy dn khdng xem xet ddn ngudn 
gdc cua tai sdn nhu vy dn thir hai ndu trdn 
(vu tranh chap tai sdn sau ly hdn giua 
nguydn don Id Biii Thi P vdi bi don la dng 
Tran Dinh K). Do vdy, khi giai quylt vy 
an nay phdi theo quan diem thii hai ndu 
phan trdn mdi diing phdp ludt va cd tinh, 
cd ly (xdc dinh la tai sdn chung vg chdng, 
nhung bd P cd cdng sire phan Idn trong 
vide tao lap tai san). 

Dd giai quyet cac vy an lidn quan den 
edng siic tao lap, phat tridn tai sdn eiia vg 
chdng, ehiing tdi thay cdn phai trd ldi ede 
cdu hdi sau: (1) Ai la ngudi cd thu nhdp 
chinh dd tao ra tdi sdn. (2) Tai san tgo Idp, 
phat trien ed dugc mgt phdn do ban tai 
sdn cu thi tdi sdn cQ dd tmdc day Id ciia ai 
thi ngudi ed tdi san cu ed cdng siic nhieu 
hon. (3) Ndu khdng ed ngudi vg hoac 
ngudi chdng thi ngudi kia cd tgo lap, phdt 
tridn dugc tdi sdn dd hay khdng?... Cd trd 
ldi dugc cdc cdu hdi ndy thi Tda dn mdi 
cd the ldm rd cdng sire cua vg, chdng 
trong vide tgo lap, phdt tridn tai sdn; tir dd 
mdi cd can cii dd xem xet ddn vide ehia 
cdng sue. 

- Cdng sire giii gin, bdo quan tdi sdn: 
Thu nhdt, ddi vdi trudng hgp vg chdng 
cung qudn ly tdi san ridng cua mdt ngudi 
va da sir dung, khai thdc lgi ich, hoa lgi vd 
cd thu nhdp tir vide quan ly, su dyng tai 
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sdn dd thi khdng ndn tinh cdng siic gin 
giii, qudn ly tdi sdn cho hg vi hg da dugc 
hudng lgi tir tdi sdn md hg dugc qudn ly. 
Do dd, chi tinh cdng siic eho ngudi vg hay 
ngudi ngudi ehdng qudn ly tdi sdn eho 
ngudi kia khi ma ngudi qudn ly tdi sdn 
khdng duge hudng lgi gi tir viec qudn ly 
tai sdn. Thu hai, doi vdi trudng hgp vg 
chdng ciing qudn ly tdi sdn ridng cua mdt 
ngudi dii khai thdc hay khdng khai thde 
lgi ich eiia tai sdn thi deu phdi tinh gid tri 
cdng siie eho hg. 

Chiing tdi eho rang vide tinh edng siic 
giu gin, bdo quan tdi san cho vg, ehdng 
ddi vdi tdi sdn la tai san rieng eua ngudi 
kia hoac mdt minh qudn ly tdi sdn chung 
cua vg ehdng can dya tren cdc tieu chi sau 
ddy: (1) N I U khdng cd su qudn ly (bdo 
qudn, giir gin...) thi tai sdn cd thd bj gidm 
gid tri (do bi mat mdt, hu hdng theo ty 
nhidn; (2) ndu khdng cd su qudn ly (bao 
quan, giir gin...) thi tdi sdn cd thd hi chu 
thd khde xdc lap quyen sd hiiu, su dyng 
mdt phdn hogc todn bd theo quy dinh eua 
phdp lugt). Trong tmdng hgp vg, ehdng 
qudn ly ddi vdi tdi san rieng cua ngudi kia 
hodc mgt minh qudn ly tai sdn chung cua 
vg chdng ma dugc hudng hoa lgi, lgi 
tire... tit vide qudn ly tdi sdn thi phai xem 
xet thu nhdp dd gid trj bao nhidu? Cd 
tuong ximg vdi cdng sdc ma ngudi quan 
ly tdi sdn bd ra hay khdng? Ndu thu nhdp 
tu vide qudn ly tdi sdn cua ngudi quan ly 
tdi sdn tuong xiing hoac eao hon edng siic 
md ngudi dd dd bd ra thi vdn dd edng siic 
khdng dgt ra, cdn neu thu nhdp tu tai sdn 
ciia ngudi quan ly tai sdn thdp hon cdng 
siic md ngudi qudn ly tdi sdn da bd ra thi 
ndn xem xet cho hg. Vi du nhu vu an thur 
ba ndu tren md Tda an chua lam rd dugc 

n lu khdng cd ba L qudn ly tdi sdn thi ligu 
tdi sdn cd bj thu hdi hay khdng, cd bi 
hoang hda hay gidm gid trj sii dyng hay 
khdng..., nen chua thd ed cdn cii dd xem 
xet cdng siic ciia bd L. Vd vy an thii nhat 
thi chj D hdu nhu khdng cd cdng siic gi 
trong vide duy tri, bao qudn ddt eiia cha 
me anh Y, ndn khdng cd can cii dd trich 
cdng siic cho ehi D. 

Cdng siie eham sde, nudi dudng trong 
vy dn hdn nhdn va gia dinh: Ddy Id cdng 
siic cua ngudi vg hoac ngudi chdng nham 
giiip eho thdnh vidn khde trong gia dinh 
giir gin hoac ndng eao sire khde... Vi dy: 
Cham sde con chung, eham sdc bd mg, 
cac thdnh vidn khde trong gia dinh... Tren 
thyc td cd nhung ngudi vg phdi tdn nhidu 
siic luc, thdi gian... dd phyc vy nhiing 
ngudi than trong gia dinh ngudi chdng. 
Do vgy, hg khdng cd thdi gian de di kidm 
tiln. Tai san phat tridn dugc trong gia dinh 
chil yiu do ngudi chdng kidm tien md mua 
dugc. Khi vg ehdng ly hdn, Tda an phdi 
xem xet ddn cdng siic ndy ciia ngudi vg de 
ehia mdt phan tdi sdn tuong xirng vdi 
cdng siie ngudi vg bd ra thi vide gidi 
quydt vy dn mdi thau tinh, dat ly. 

Khi xem xet edng siic cham sdc, nudi 
dudng thi Tda dn phai thu thgp ehiing eii 
ldm ro cdng siic: Hdng ngay phdi Idm 
nhung vide gi? Cd mat nhieu thdi gian hay 
khdng? Cd tdn nhidu sue lye hay khdng? 
Cd edn ddn trinh do hay ehi edn lao ddng 
phd thdng (ndu chdm sdc ngudi gid dm ma 
ngudi vg Id bdc sy thi ngudi vg se cd cdng 
siic Idn hon trudng hgp ngudi vg la lao 
ddng phd thdng)... 

Cdng siie ddi vdi cac khodn trg edp, 
cdc khodn bdo hidm... md mgt ngudi 
dugc hudng trong tuong lai: Thyc td gidi 
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quyet cdc vy an tranh chdp hdn nhdn vd 
gia dinh hign nay eho thdy cdc tranh chdp 
ndy da xdy ra va ed xu hudng gia tang. 
Cling vdi su phat tridn eiia xa hgi, sy 
ndng cao nhgn thuc cua edng ddn, sy 
bung nd eua cdc logi hinh bdo hidm thi xu 
hudng tat yeu se xdy ra cdc loai tranh 
chap mdi phdt sinh. Vi du: Trong hai vg 
ehdng ma ehi ngudi ehdng mua bdo hiem 
an hudng huu tri; khi vg chdng ly hdn thi 
khodn tien ngudi chdng da ddng bdo 
hidm cd Id tdi san chung vg chong hay 
khdng (vi khodn tidn nay chi gdn vdi 
nhan than cua ngudi chdng vd chi khi ddn 
do tudi 61 thi ngudi chdng mdi dugc 
nhan tidn huu tri theo bdo hidm). Ndu cho 
rang khodn tidn da ddng eho bdo hiem la 
tdi sdn chung vg ehdng (tdi sdn trong thdi 
ky hdn nhdn) thi sd tien ndy mdi ngudi 
dugc mgt nua va duong nhien Id ngudi 
chdng phdi trd cho ngudi vg mgt nira sd 
tidn da ddng. Cdn neu dgt van dd Id ngudi 
chdng chua dugc nhdn tien tii bdo hidm 
(vi chua ddn tudi) hoac cd ai dd ddm chdc 
la ngudi chdng se sdng tren 61 tudi dd 
nhan tiln huu tri hay khdng vd lieu dugc 
nhan sd tidn huu tri bao nhieu nam? Ndu 
ddt vdn dl nhu vdy thi khd cd the xdc 
djnh sd tien da ddng cho bdo hidm Id tdi 
sdn chung ciia vg chdng. Nhung dii sao 
trong tradng hgp nay Tda dn eiing phdi 
xdc dinh ngudi vg cd cdng siie trong so 
tidn da ngp eho bdo hidm va phdi yen cdu 
ngudi ehdng trich mdt phdn trong sd tidn 
da ddng bdo hiem trd cho ngudi vg mdi la 
hgp ly. 

Mgt vi dy khde: Ngudi ehdng Id can bg 
bg nhd nudc, ngudi vg budn ban kinh 
doanh. Vdy khodn tidn ngudi chdng ddng 
bdo hidm y td, bdo hidm xd hgi (ddy la cdc 

logi bdo hiem bat bugc va da bj tni vdo 
luong hang thdng cua ngudi ehdng) cd la 
tdi sdn chung eiia vg ehdng hay khdng? Ro 
rdng khodn tidn ndy phdt sinh trong thdi ky 
hdn nhdn. Tuong ty nhu lap ludn phan trdn 
thi khdng ndn xac dinh sd tidn da ddng bdo 
hidm Id tai san chung vg chdng, nhung phdi 
xac dinh ngudi vg cd cdng sire trong ddng 
bao hiem cua ngudi chdng va xem xet cdng 
siic eho ngudi vg. 

Tuang tu vdi eac logi bao hidm khac 
thi Tda an cung cdn xem xet quydn lgi 
ciia cdc ben duong sy (trong tradng hgp 
mdt ngudi dimg tidn trong thdi ky hdn 
nhan md sau nay chi minh hg dugc 
hudng) dd xem xet cdng siic cho ngudi 
kia cho phii hgp. 

Trong thyc tidn giai quyet dn hdn 
nhdn vd gia dinh thi cd vu dn ngudi vg 
hogc ngudi chdng dimg tdi sdn cua vg 
chdng dd di hge nghd d nude ngodi, di 
hgc Thae si, Tidn sT (tdn khoan tidn Idn) 
md sau dd chua ed thu nhdp tir kdt qua 
ddo tao nay thi khi vg chdng ly hdn ciing 
edn xem xet ddn cdng siic cua ngudi 
khdng duge di hgc (vi thuc te thi ngudi 
khdng dugc di hgc cung phdi chju trdch 
nhidm trong phi tdn ciia ngudi di hgc md 
ehua dugc hudng thdnh qud tir vide di 
hgc eua ngudi kia). 

3.2. lieu chi tinh cong sue 
Tidu ehi tinh cdng siic (tinh cdng siie 

nhu thd ndo) la van de khd vd cd nhidu y 
kiln khde nhau tir vide nghien ciiu thyc 
tien xet xir: Y kiin thie nhdt cho rang tinh 
edng siic khdng phy thudc vao ngudn gdc 
tdi sdn, gid trj tdi san, khdng cdn thidt phdi 
dua ra tidu chi va do Tham phdn ty quylt 
dinh. Y kien thu hai cho rang vide tinh 
cdng siic phy thude vdo ngudn gdc tdi sdn. 
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gid tri tai sdn tranh chap (gid trj tdi san 
tranh chdp cdng cao thi sd tidn tinh cdng 
siic cdng Idn). Ykien thu ba cho rang vide 
tinh cdng siic ngodi eac tidu chi nhu y 
kidn thii hai (ngudn gdc tdi san, gid trj tdi 
sdn) phdi can cii vdo viec thyc td edng sire 
bd ra (nhidu hay it, cd cdn chuydn mdn 
hay khdng...), kdt qua thu duge tu edng 
siic bd ra (ndu khdng cd cdng sue eua 
ngudi qudn ly, giir gin tdi sdn... thi tdi sdn 
dd cd tdn tai hay khdng, vi du xe d td md 
khdng bdo qudn cd mai che, khdng bdo 
dudng djnh ky... thi ehi mdt thdi gian gid 
trj sii dyng se gidm nhidu). 

Cung nhu ede vy an dan su khac, khi 
gidi quydt vy dn hdn idian va gia dinh thi 
Tda dn chi xem xet, gidi quydt khi cac bdn 
khdng hda gidi, thda thuan dugc vdi nhau. 
Chi khi ede bdn duong sy khdng hda giai 
duge, khdng thda thuan duge thi Tda an 
xem xet, quydt djnh. Tuy nhidn, dd xem xet 
cae tidu ehi tinh cdng siic va djnh lugng 
cdng siie d cac vu an eu thd Id van dd rat 
khd; nhidu Thdm phan khi giai quyet ede 
vy dn ndy rat liing tiing. 

Quay trd lai xem xet vy an thii ba, cd 
the thdy ea dng X vd bd L deu ed cdng 
siic trong vide "tgo lap" tdi san. Tuy 
nhidn, dng X khdng cd cdng sire trong 
vide duy tri, bdo qudn tai sdn nhu ba L vi 
dng bd di tu ndm 1994, nen vide chia ddi 
tdi san eiia Tda dn cdp phiie tham Id 
khdng diing. Trong vu an thir nhat, chi D 
khdng cd cdng siic trong vide tao lap tdi 
san vd chj cung khdng ed edng siie trong 
viec duy tri tdi sdn, ndn vide Tda an cdp 
so thdm trich edng siic eho chj D bdng cd 
dat vd tidn hoac Tda an cdp phue thdm 
trich cdng sire cho ehj D bdng ti ln Id 
thidu eo sd, vi chj D chua chiing minh 

dugc cd cdng siic. Cdn d vu an thii hai thi 
ca Tda an cdp so thdm va Tda an cdp 
phiic thdm diu sai khi chia ddi tdi san cho 
ba P vd dng K vi khdng xet ddn cdng sue 
tgo lap tdi sdn ciia bd P. 

D I xem xet tinh cdng siie, chiing tdi 
cho rdng edn phdi xem xet todn bd vy dn, 
tu ngudn gdc tdi sdn, chi phi thdi gian, 
siic lye dd bdo qudn, quan ly tdi sdn; phdi 
xem xet ddn hidu qud, kdt qud ciia cdng 
siie bd ra; phai xem xet ndu khdng ed 
cdng siie eua ngudi qudn ly, giii gin tdi 
sdn... thi tai san dd cd tdn tgi hay khdng 
(ndu khdng cd ngudi dang quan ly tdi san 
thi cd ngudi khde qudn ly tdi sdn khdng? 
Neu khdng cd ngudi qudn ly tdi sdn thi tai 
san dd cd bj thu hdi hay khdng? Cd bj 
giam gid trj hay khdng?...). Gid trj cua tdi 
san ciing la mdt tidu chi dd xem xet cdng 
siie cho ngudi quan ly tdi san, tai san cdng 
cd gia trj cao thi trdch nhidm ciia ngudi 
quan ly tai sdn edng Idn. Cdng siic quan ly 
tai san cd gid trj cao phdi cao han cdng 
siic qudn ly tdi sdn cd gid trj thdp (neu 
ciing phai chi phi thdi gian, siic luc.. .) . 
Qudn ly tai sdn ydu cdu trinh do chuyen 
mdn cao, chi phi thdi gian nhidu phai 
dugc xem xet cdng siic eao hon qudn ly 
tai san khdng ydu edu trinh dg chuydn 
mdn hoae tdn it thdi gian... 

Vi vdy, chiing tdi nhdt tri vdi y kien 
thii ba Id tinh cdng siic trong vy an hdn 
nhdn vd gia dinh ndi ridng vd trong cdc 
vu dn dan sy ndi chung phdi dya vdo cdc 
tidu chi: Mpt Id ngudn gdc tdi sdn; hai Id 
Siic lyc, thdi gian, chuydn mon... bdo 
qudn, giii gin tai san; ba Id k i t qud cua 
vide chi phi siic luc, thdi gian, chuyen 
mdn... bdo qudn giii gin tdi sdn; bon Id 
gid trj tdi sdn.* 
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