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Tdm tiit: Bdi viet phdn tfch. ddnh gid mgt so diem mm ciia Lugl hdiinhdn vli gia dinh (HNGD) 
ndm 2' • <4 va cdc vdn hdn hm'rng ddn thi hdnh ve quan he HNGD co yen Id nin'rc ngodi nhir Quy diiih 
cy the turn vi nguyen tdc dp dung phdp lugt nudc ngodi ddi vai quan he HNGD co yiu td mroc ngodi: 
dua ra lieu chi vy tlii xdc dmh "yeu Id mr&c ngodi": ktu'n phyc .fy chdng cheo cdc quy dinh ve ihdm 
quyen gidi quyit vu viec HNGD cd yeu id nirf'/c ngodi; bd sung nhiiu quy dinh m&i vi van di: hgp 
phdp hod ldnh su gidy ta. Idi lieu; cdng nhdn, ghi chii ban dn. quyit dinh ciia tod dn. ca quan cd thdm 
quyin cua nimv ngodi ve HNGD: xdc djnh cha. mi: con cd yeu td nu&c ngodi: nghTa vu cdp dirirng cd 
yiu Id nirdc ngodi vd che do tdi sdn cua vg chong theo thod thugn. 

Tir khod: Phdp lugt HNGD cd yiu td mr&c ngodi; quan hi HNGD cd vi'u Id ntrdc ngodi: yeu td 
mi&c ngodi. 

Abstract: The paper analyses and a.sse\se'< some new points of the 2014 MairiafiC and Family 
Law and its guiding documents on marriage aiul family relations involving Joreign elements such as: 
prescribing the principle of applying foreign laws to marriage ami family relations imvlviiti' foreign 
elements in a more detailed manner: providing more .specific criteria for determining "foreign 
elements"; overcomming the overlapping of provisions on jurisdiclions to resolve ca.ses of ma mage 
and family involving foreign elements: and supplementing .^ciym/ new provisions on the following 
is.siies: consular legalisation of writing documents: recognition and noting of the judgements ami 
decisions of foreign courts and authorities on marriage andfumily maitcrs: delerniinalion of parents 
and children involving foreign elements: obligations to provide relief involving foreign elements and 
the regime of property of husband and wife hy agreement. 

Key words: The law on marriage and family involving foreign elements: marriage and family 
relations involving foreign elements; foreign elements. 

1. Cac nguyen tdc dicu chinh quan h^ viec dp dung phdp ludt nu&c ngodi thi phdp 

hon nhan va gia dinh co yeu to nu'fic ngoai lugt nu&c ngodi dirac dp dimg. niu viec dp 

if Vipt Nam dmg eld khdng trdi vai cdc ngiiyi'n ldc cir ban 

We coban, Ludt HNGD ndm 2014 da ke duac quy djnh lgi Dieu 2 cua Lugt ndy ". 

thfia cdc nguyen tdc cfia Luat HNGD nam Triroc day, Dicu 101 Luat HNGD nam 

2(X)0 nhung quy dinh cu the bon ve nguyen 2000 quy dinh pbdp ludt nuoc ngoai duoc 

tdc dp dung pbap luat nuac ngodi doi vol dp dung "nen viec dp dimg dt) khimg trdi 

quan be HNGD c6 y^u to nucrc ngoai. Khoan v&i cdc nguyen tdc qiry dinh trong Ludi 

2 Di3u 122 Ludt HNGD nam 2014 quy djnb: '' 

"Trong ine&ng htrp Lugt ndy. cdc vdn hgn *TiC-nsThi4ilipc, gian-vii-ii chinh 

phdp lugt khdc ciia Viet Nam cd ddh chliu vc Truong Dai hoc Luat Ha Noi 
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ndy". So voi Dieu 101 Luat HNGD ndm 

2000, khodn 2 Di§u 122 Ludt HNGD nam 

2014 da chi ro luat nuac ngoai se khong 

dugc ap dung neu trdi vcri mpt trong cac 

nguyen tac co ban ducrc quy dinh tai Dieu 2, 

bao gom 5,nguyen tac sau: 

- Hon nhdn tu nguyen, tien bp. mpt vg 

mgt chong. vg chong binh ddng. 

- Hon nhdn gifia cong dan Vi^t Nam thugc 

cdc dan tpc. ton gido, gifia nguoi theo ton gido 

vcri nguoi khong tbeo ton giao, gifia nguoi 

CO tin nguong voi nguoi khong co tin nguong, 

gifia cong ddn Viet Nam voi nguoi niroc ngoai 

dugc ton trpng va dugc phap luat bao ve. 

- Xay dung gia dinh dm no, tien bp. hanh 

phuc; cdc thanh vien gia dinh co nghTa vu 

ton trgng, quan tam, chdm sdc, giiip da nbau; 

khong phan biel doi xix gifia cdc con. 

- Nbd nuoc, xa bgi va gia dinb co trach 

nhiem bdo ve, bo trg tre em, ngucri cao tuoi, 

nguai khuyet tat thuc bien cac quyen ve 

HNGD; giup da cac ba me thuc hien tot chfic 

ndng cao quy cfia nguoi me; thuc hien ke 

boacb boa gia dinb. 

Ke thfia. phat huy truyen thong vdn 

boa, d^o dfic tot dep cua dan tgc Viet Nam 

vh HNGD. 

2. Yeu to niroc ngoai trong quan he 

hon nhan va gia dinh 

Truoc day, yeu to nuac ngoai trong quan 

he HNGD dugc quy dinh tgi khoan 14 Dieu 

8 va l;hgan 4 D i k 100 Ludt HNGI? pai^i 

2000. Hien nay. yeu to nugc ngoai trong 

quan he HNGD dugc quy dinh tai khoan 25 

D i k 3 Ludt HNGD nam 2014 nhu sau: 

"Quan he HNGD cd yi-u td, nic&c ngodi Id 

quan hi HNGD md it nhdt mdt bin tbam gia 

Id ngudi nie&c ngodi. ngieai Viet Nam dinh 

cu & nuac ngodi: quan he HNGD giiea cdc 

ben tham gia la cdng ddn Viet Nam nfneng 

can cir de .xdc lap. thay ddi. chdm diet quan 

he dd tlieo phdp lugt nu&c ngodi, phdi .sinh 

lai nudc ngoai hogc lat .sdn lien quan^ den 

quan he do tf nu&c ngodi" 

\k CO ban, khodn 25 Dieu 3 Ludt HNGD 

ndm 2014 kk thfia Luat HNGD nam 2000 

nhung CO bo sung mgt so diem moi sau: 

Mat Id yeu to sir kien phap li 

Theo dxhrw c khoan 14 Dieu 8 Lual HNGD 

ndm 2000, su kien phap If la "cdn cie di xdc 

lap. thay ddi. chain diet quan hi ild theo phdp 

liicit nu&c ngodi". Nhu vdy, viec dimg cum 

tu "theo phdp ludt nucrc ngoai" la chua chi'nh 

xac va hgp If, khong bao quat dugc cac tnrcmg 

hgp phat sinh quan he HNGD gifia cong dan 

Viet Nam vai nhau 6 nuac ngoai. Boi le, 

neu la sir kien pbap If xay ra gifia cac ben 

chfi the Cling quoc tich (gifia cong dan Viei 

Nam vai nbau) tbi su kien do phai xay ra 6 

nuoc ngoai con neu xay ra 6 trong nuoc thi 

khong dugc coi la co yeu to nudc ngoai. Vi 

dy Cong ddn Viet Nam dang cir tru 6 nuac 

ngoai nhan tre em Viet Nam a nuac ngoai 

lam con nuoi. Trong truang hgp nay, su 

kien phdp li lam phat sinh quan he nuoi con 

nuoi xay ra a nuoc ngoai nen ve mat if luan 

no dugc -coi la quan be nupi con nuoi co yc,g 

(.6 nuoc ngoili .̂ ^ . , 

Khdc phuc nhfing -diem con, ban che, 

chua d^y dfi, cua Luat ^NGD, pdip 2tlO(i 

khqa^ 25 D i k 3 Luat,HNGD nam 2014 bfi 

sung ŝ r kion phap, li "phiit sinh lai niroc 
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ngoai" de dam bdo ti'nh chfnh xac, day dfi va 

phli hgp v6i tinh thdn cfia D i k 758 Bg ludt 

dan sir nam 2005. 

Hai id yeu to cbfi the 

Truac day, khoan 14 D i k 8 Ludt HNGD 

nam 2000 (gidi thfch ve quan he HNGD co 

yeu to nuac ngoai) khong quy dinh cbfi the 

la nguai Viet Nam dinh cu d nuoc ngoai ma 

chfi the nay lai dugc quy dinh tai khoan 4 

Dieu 100. Quy dinh tren ddn tdi su tan mat 

ve yeu to nudc ngoai trong quan he HNGD 

(quy dinh tai hai dieu ludt) va gay ra each 

hieu khong dung ve chfi the ngudi Viet Nam 

dinh cu d nudc ngoai. Khac phuc nhugc 

diem nay, khoan 25 Dieu 3 Luat HNGD ndm 

2014 da cd su thdng nbat khi ngoai vice dieu 

chinh quan he HNGD co fl nbat mpt ben 

tham gia la ngudi nudc ngoai con dieu cbinh 

quan he HNGD phdt sinh gifia ngudi Viet 

Nam dinb cu d nudc ngoai vdi cong dan 

Viet Nam d trong nudc. 

Ngoai ra, khoan 25 D i k 3 Lual HNGD 

nam 2014 da lugc bd yeu td nudc ngoai "gifia 

ngudi nudc ngoai vdi nhau thudng trii d Viet 

Nam". Y k td nay tmdc day dugc quy djnh 

tai khoan 14 D i k 8 Luat HNGD nam 2000. 

Khoan 25 D i k 3 Luat HNGD nam 2014 

dua ra tieu chi cu the xac dinh "yeu td nudc 

ngoai" da kbdng djnb sir phat trien ve co sd 

Ii luan cua pbap ludt Viet Nam trong viec 

d i k chinh cac vdn de co lien quan den quan 

be HNGD. Trong tbdi ki ddi mdi va hgi 

nhdp bien nay, day chfnh Id ca sd phiip If de 

chgn phap luat dp dung cho cae quan be 

HNGD khi nhfing quan he ndy cd yeu td 

nudc ngoai. 

3. Tham quyen giai quyet cac vu viec 

hon nhan va gia dinh cd yeu to nuoc ngoai 

Trudc day, Lual HNGD nam 2000 (Dik 

102) va Nghi djnh sd 24/20I3/ND-CP d k 

quy dinh vc tbam quyen giai quyel cac vu 

viec HNGD co yeu td nudc ngoai. Dieu nay 

ddn tdi su chong cheo gifia cac van ban quy 

pbam phap luat. Dc khdc phuc tinb trang 

nay, Luat HNGD nam 2014 khong quy dinh 

cu the tbam quyen giai quyet cac vu viec 

HNGD ma dan chieu tdi cac van ban quy 

pham phdp luat cd lien quan. Cu ihe: 

- Tbam quyen dang kf hp tich lien quan 

den cac quan he HNGD cd yeu id nudc 

ngoai dugc thuc hien theo quy dinh cua phap 

lual ve bd lich (khoan 1 Dieu 123): 

- Tham quyen giai quyet cac vu vice 

HNGD cd yeu td nudc ngoai tai toa dn dugc 

thuc hien tbeo quy dinh cua Bd ludt td tung 

dan sir (khoan 2 Di5u 123). Theo Bg luat td 

tung dan sir nam 2004 (sfia ddi, bd sung nam 

2011), toa an Viet Nam cd tbam quyen giai 

quyet cac viee ve HNGD cd yeu td nudc 

trong trudng bgp: 

J- Yeu cau doi lien cap dudng, xae dinh 

cha, me khi nguyen don la cdng dan nudc 

ngoai, ngirdi khdng qudc tich cu trfi, tam an, 

sinh song lau dai tai Viet Nam: 

+ Vu viec li bdn ma nguyen dan hoac bi 

dan la cong dan Viet Nam; 

+ Vu an li hdn giua cdng dan Viet Nam 

vdi cdng dan nudc ngoai bodc ngudi khdng 

qudc tjch, neu ca hai vg chdng cu tru. lam 

an, sinh sdng tai Viet Nam. 

Theo quy djnb cfia phdp ludt Viet Nam 

hicn banh, nhfing tranh chdp ve HNGD cd 
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I 
yeu td nudc ngoai se thudc tham quyen cua 

toa an nhan dan cdp tinh. Hien nay. theo quy 

dinh tai Dieu 33 Bd luat td tung dan su ndm 

2004 (sfia ddi, bd sung nam 2011) ve tang 

tbam quyen cbo toa dn edp huyen giai quyel 

cdc tranh chap ve ddn su, HNGD cd yeu to 

nudc ngoai thi trudng hgp khdng phai uy 

thac tu phap cho ca quan lanh sy Viet Nam 

d nudc ngoai, toa dn nudc ngoai. mdt sd toa 

dn cdp huyen se thu li gidi quyet cac vu viec 

HNGD cd yeu td nudc ngoai. 

Ngoai ra, toa an nhan dan cap huyen noi 

cu trfi cfia cdng dan Viet Nam cfing cd tham 

quyen giai quyel iranh chdp trong cac inrdng 

hgp nhu buy viec ket hdn trai phdp luat, giai 

quyel viec li hdn, cdc tranh chdp ve quyen va 

nghla vu cfia vg ehdng, cha me va eon, ve 

nhan cha, me, con, nudi con nudi va giam hp 

gifia cdng dan Viet Nam cu tni d khu vuc 

bien gidi vdi cdng ddn cfia nudc lang gieng 

cung cu tru d khu vuc bien gidi vdi Viet 

Nam (khoan 4 Ludt HNGD nam 2014). 

4. Van de hop phap hoa lanh sy gidy 

to*, tai lieu ve hdn nhan va gia dinh 

Day la quy djnb mdi va can ihiSt cua 

Luat HNGD nam 2014. Bdi vi, khi giai 

quyet cac vu viec lien quan den quan he 

HNGD cd yeu td nudc ngoai, cac ca quan cd 

thdm quyen cfia cae nudc huu quan pbai sfi 

dung mdt sd giay td do co quan cd iham 

quyen cfia nudc ngoai cdp. Vf dy: Kbi cdng 

dan nudc ngoai ket hdn vdi cdng dan Viet 

Nam hodc xin nhdn tre em Viet Nam lam 

con nuoi tnrdc co quan cd thdm q u y k cfia 

Viet Nam phai xuat trinh mdt sd loai gidy td, 

hd chieu hay gidy td hgp le thay the, gidy 

xac nhan cua ca quan nha nudc cd thdm 

quyen ma ngudi do la cdng dan xac nhan 

ngudi dd cd dfi dieu kien de ket hdn hay nuoi 

con nudi theo phap ludt nudc dd... Tuy 

nhien, iheo nguyen tac lanh thd, cac giay td, 

tai lieu do co quan cd thdm quyen cua mot 

nudc cap cbi cd gia trj sfi dung trong pbam 

vi lanh thd nudc dd. De cd the sfi dyng a 

nudc ngoai cac giay td, tai lieu nay phai 

dugc ca quan cd tham quyen ciia nudc ngoai 

lien quan hgp phap hoa. 

Do vay, Lual HNGD nam 2014 quy djnh: 

"Gidy la do ca quan co ihdm quyin cua 

nu&c ngodi Idp. cap hodc .xdc nhgn tie su 

clung giai quyet cdc vu viec HNGD llii phai 

dirge iigp phdp hod ldnh sir. ttie irie&ng hgp 

duac miin hap phdp hod ldnh su theo dieu 

udc qudc ti md Cdng hod xd Imi chu ngim 

Viet Nam Id thdnh viin hogc iheo nguyen luc 

cd di cd lai" (Dieu 124). Quy dinb nay cung 

phil hgp vdi Dieu 10 Luat bp tich nam 2014, 

Nhu vay, trong trirdng hgp gifia Viet 

Nam va nudc hfiu quan khdng cd dieu udc 

qudc te hoac khdng ap dung nguyen tdc cd di 

cd lai ihi nhfing giay id do ca quan cd iham 

quyen cfia nudc ngoai lap, cap hoac xac nhan 

de sfi dung giai quyet cac vu viec HNGD 

phai dugc hgp phap hod lanh su. Theo thong 

le qudc le va theo Cdng udc Vien nam 1963 

ve quan he lanh sy thi cac co quan dai dien 

ngoai giao, co quan lanh sir cua nudc ngoai 

la ca quan cd tham quyen ve hgp phap hoa, 

0 Viel Nam, vdn de hgp pbap hoa dugc quy 

djnh lai Nghj djnh sd 111/2011/ND-CP ngay 

05/12/2011 v^ chfing nhan lanh sy, hgp phap 

boa lanh su (sau day ggi tdt la Nghi dinh so 
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111/2011/ND-CP). Khoan 2 Dieu 2 Nghj 

dinh sd 111/2011/ND-CP quy dinh: "Hap 

phdp hod ldnh su lg vice ca quan cd ihdm 

quyen cua Viet Nam chieng nhdn con ddu. 

chir kf. chiec danh trin gidy i&. ldi lieu ciia 

nir&c ngodi de gidy ta, tdi lieu dd dupc 

cdng nhgn vd su dung tgi Viet Nam". Quy 

dinb nay pbu hgp vdi tap qudn qudc te va 

lao dieu kien eho ca quan cd tham quyen 

cfia Viet Nam thuc hien tdt cdng tac bgp 

pbap boa giay td, tai lieu cfia nudc ngoai. 

Nghi djnh so 111/2011/ND-CP cfing quy 

dinh rd nhfing trudng hgp giay td, tai lieu 

cfia nudc ngoai khdng dugc hgp phap boa 

de ddm bao an ninh, chu quyen va lgi fch 

cfia Nha nudc Viet Nam. 

Trong trudng bgp gifia Viet Nam va 

nudc ngoai cd dieu uac qudc te hoac dp 

dung nguyen tac cd di cd lai thi dugc mien 

hgp phap hod lanh sy. Trong cdc hiep dinb 

tuong trg tu phap ma Viet Nam da kf ket 

d k cd quy dinh ve miln bgp phap boa giay 

td, tai lieu cfia nudc ngoai. Tbeo cac quy 

dinb nay thi cac gidy td, tai lieu cfia nudc 

ngoai dugc miln hgp phap hod theo hinh 

thfic kbdng qua xac nhan, nghTa la cac giay 

td. tai lieu do co quan cd tbam quyen cua 

Viet Nam cdp hodc chfing nhdn se duang 

nhien cd gia tri tai cac nudc da kf hiep djnb 

vdi Viet Nam va ngugc lai. Quy dinh nay 

da tao d i k kien thudn lgi cbo cdng dan cfia 

cac nudc kf kit khi tbam gia vao quan he 

HNGD ddng thdi thfic ddy quan he hgp tac, 

trao ddi gifia Viet Nam va cdc nudc. Tuy 

nhien, quy dinh ve viec mien hgp phap hoa 

khdng qua xac nhdn trong cac hiep dinh 

tuong trg tu phap de bi Igi dung de Iam gia 

cac gidy td cfia cac ca quan nudc ngoai dem 

vao sfi dung d Viet Nam hoac cac giay td 

cfia ca quan Viel Nam dem ra sfi dung d 

nudc ngoai ddng ihdi gay nhieu kbd khdn 

cbo cdng tac kiem soat cac loai gidy id do 

CO quan cd tham quyen cua Viet Nam cap 

su dung d nudc ngoai. Do vdy, theo tac gia, 

trong dieu kien hien nay nen thoa thuan ve 

viC'c mien hgp pbap boa gidy td cfia nudc 

ngoai theo hinh thfic mien hgp pbap boa cd 

xac nhdn, tfic la cac gidy td cfia nudc ngoai 

phai dugc mdt co quan trung uong cfia nudc 

dd chfing nhdn ve tfnh xac thyc cua chfi kf. 

con dau, tham quyen cua ngudi kf thi mdi 

dugc mien hgp phap hoa d Viel Nam va 

ngugc lai. Day la each mien hgp phap dugc 

dp dung phd bien tren the gidi va dugc ghi 

nhan irong Cdng udc La Haye ngay 

05/10/1961 vl viec miln yeu cdu hgp phap 

boa ddi vdi gidy td cdng cfia nudc ngoai. 

5. Cdng nhi'in, ghi chu ban an, quyet 

dinh cua tou an, co' quan cd tham quyen 

cua nirdc ngoai ve hon nhan va gia dinh 

Day la quy dinh mdi eua Luat HNGD 

nam 2014. D i k 125 Luat quy dinh: 

" / . Viic cdng nhdn han dn. quyit dinh 

vi HNGD cua lod dn nu&c ngodi cn yeu cdu 

thi hdnh tgi Viet Nam duac thirc hiin theo 

quy djnh cua Bd tudi id tung ddn .sir-

2. Chfnh phu quy dinh viec ghi vdo .sd lid 

lich cdc vice ve HNGD theo ban dn. quyet 

dinh ciia lod dn nie&c ngodi md khdng cd yeu 

cdu thi hdnh lai Vict Nam hodc khdng cd 

dim yeu cdu khdng cdng nhgn lgi Viel Nam; 

quyit dinh vi HNGD ciia ca quan khdc cd 
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tbam quyin cua nu&c ngodi" 

Khodn 2 D i k 125 Luat HNGD nam 2014 

da dugc Nghi dinb sd 126/2014/ND-CP cu 

the boa nhu sau: 

- Ve tham quyen ghi vao sd hd tich viec 

li hdn da dugc giai quyet d nudc ngoai: 

Sd tu phap ma trong pham vi tmh, thanh 

phd tryc thugc trung uang dd ngudi yeu cau 

da dang kf ket hdn hodc ghi vao sd viec ket 

hdn trudc day. thyc hien ghi vao sd hp tich 

viec li hdn da dugc gidi quyet o nudc ngoai. 

Sd tu phap edn cfi vao td khai ghi vao sd 

hd tich viec li bon da dugc giai quyet d nudc 

ngoai cfia ngudi yeu cdu, sd hp tich dang 

dugc luu giu de xac dinh nai dang kf ket hdn 

hodc ghi vao sd viec ket hdn trudc day. 

Trudng bgp cdng dan Viet Nam d nudc 

ngoai ve thudng lni tai Viet Nam cd yeu cau 

ghi vao sd hd tich viec li hdn ma viec kcl 

bdn trudc day da dugc dang kf tai ca quan 

dai dien hoac ca quan cd tham quyen cua 

nudc ngoai thi viec gbi vao sd hd tich viec li 

hdn dugc thyc hien tai sd tu phap, nai cdng 

dan Viel Nam ihudng tni. 

Trudng bgp cdng dan Viet Nam dang cu 

tni d nudc ngoai cd yeu edu gbi vao so hd 

tich vice li hdn ma viec ket hdn trudc day da 

dupe dang ki lai ca quan dai dien, ca quan 

cd thdm quyen cua nudc ngoai ma chua ghi 

vao sd viee kel hdn tai ca quan cd tbam 

quyen Viet Nam thi viec ghi vao so hd lich 

viec li bdn dugc thyc bien tai sd tu phap noi 

cdng dan Viel Nam cu tni irudc khi xual 

canh, neu viec ghi vao sd hg nch viec li hdn 

khdng nham muc dfch ket hdn. 

Trong trudng hgp viec ghi vao sd hg 

tich viec li hdn nham muc dfch ket hdn ibi 

tham quyen ghi vao sd hd ticb viec li hdn 

thudc sd tu phap nai ngudi yeu cdu nop hd 

sa dang kf ket hdn (Dieu 42 Nghi djnh sd 

126/2014/ND-CP). 

- Cac trudng bgp phai gbi vao so he) tich 

vice li hon da dugc giai quyel d nudc ngoai: 

+ Cdng dan Viet Nam da li bdn a nudc 

ngoai vc ihudng tni tai Vici Nam va cd yeu 

c k cdp gidy xac nhan tinb irang hdn nhan 

hoac lam thii tuc kcl hdn; 

+ Cdng dan Viet Nam djnh cu tai nudc 

ngoai da li hdn d nudc ngoai cd yeu cau kei 

hdn tai ca quan cd tham quyen cua Viet Nam; 

+ Ngudi nudc ngoai da li hdn vdi cdng 

dan Viet Nam d nudc ngoai cd yeu cau kcl 

hdn d Vici Nam; 

+ Ciic inrdng hgp da dang kf kcl hdn 

hoac ghi chu vice kcl hdn tai ca quan cd 

ibani quyen Vici Nam, sau dd ii hon d nudc 

ngoai cd yi;u cau dang kf hd tjch tai ca quan 

cd tham quyC-n cua Viet Nam; 

+ Co quan dang kf hd lich cd trach nhiem 

giai quyel cac irudng hgp khac cd yeu cau 

ghi vao sd hp tjch viec li hdn da dupc giai 

quyel d nudc ngoai; 

+ Ddi vdi trudng hgp da qua nhieu lan li 

hdn ihi chi Iam thfi tuc ghi vao sd hd ljch 

viec li hdn gan nhat (Dicu 43 Nghj djnh sd 

126/2014/ND-CP). 

6. Xac djnh cha, me, con cd yeu to 

nu'dc ngoai 

Day la quy dinh mdi ciia Ludt HNGD 

nam 2014. D i k 128 Ludt nay xac djnb rd 

tham quyen giai quyet viec xac dinh cha, mc, 

con cd yeu td nudc ngoai. Cu the: 
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- Co quan ddng ki hd tich Viet Nam cd 

tham quyen giai quyet viec xac dinb cha, 

me, con ma khdng cd tranh chdp giua cdng 

dan Viet Nam vdi ngudi nude ngoai, giua 

cdng dan Viet Nam vdi nhau ma ft nhat mdt 

ben dinh cu d nudc ngoai, gifia ngudi nudc 

ngoai vdi nhau ma ft nhat mdt ben thudng 

tni tai Viet Nam theo quy dinh cfia phap 

luat vc hg tich. 

TheoDik31 Ngbi dinh sd 126/2014/ND-CP, 

CO quan dang kf hd deh Viet Nam cd tham 

quyen giai quyet trong trudng hgp tren la sd 

lu pbap nai dang ki thudng tru cua ngudi 

dugc nhdn Id cha, me, con cdng nhdn va 

dang kl vice nhan cha, me, con. 

Trong trudng hgp ngudi dugc nhan la 

cha, me, con la cdng dan Viet Nam khdng 

ed ddng ki tbudng trfi nhung cd dang kf tam 

tni theo quy dinh cfia phap lual ve cu tni 

thi sd tu phap nai dang kf tam lni cua 

ngudi dd cdng nhan va dang kf viec nhan 

cha, me, con (khoan 1 Dieu 31 Nghj dinh sd 

126/2014/ND-CP). 

Ca quan dai dien tai nudc tiep nhan 

cdng nhan va dang kf viec ngudi nudc 

ngoai nhdn cdng dan Viet Nam cu tru tai 

nude dd la cha, me, con, neu viec dang kf 

khdng trdi vdi pbdp ludt cfia nudc tiep nhdn. 

Trudng hgp cdng dan Viet Nam djnh cu d 

nudc ngoai nhan cdng dan Viet Nam djnh 

cu d nudc ngoai la cha, me, con thi ca quan 

dai dien tai nudc noi cu tni cfia nipt trong 

hai ben cdng nhan va dang kf vice nhan cha. 

me, con (khoan 2 Dieu 31 Nghi dinb sd 

126/2014/ND-CP). 

- Theo D i k 128 Luat HNGD, toa an cd 

thdm quyen cua Viet Nam giai quyet viec 

xac dinh cha, me, con cd yeu td nudc ngoai 

trong cdc trudng hgp sau: 

+ Trudng hgp cha, me kbdng thfia nhdn 

con (khoan 2 D i k 88); 

+ Ngudi dugc nhan la cha. me cua mdt 

ngirdi cd the yeu cau tcii an xac dinb ngudi dd 

khdng pbai la con minh (khoan 2 Dieu 89); 

+ Con da thanh nien nhan cha khdng can 

pbai cd sy ddng y cfia me; nhan nic kbdng can 

phai cd sy ddng y cua cha (khoan 2 Dieu 90); 

+ Ben mang thai hd yeu cau toa an bupc 

ben nbd mang thai bd nhdn eon trong trudng 

bgp ben nhd mang thai hd tfi ehdi nhdn con 

(khodn 5 D i k 97); 

+ Trudng bgp ben nbd mang thai bd chdm 

nhdn con hoac vi pham nghTa vu ve nudi 

dudng, chain sdc con (khoan 3 Dieu 98); 

+ Ben nhd mang thai hd yeu cau toa 

an budc ben mang thai hd giao con trong 

tnrdng hgp ben mang thai hp tfi chdi giao 

con (khoan 5 D i k 98); 

+ Cac tranh chap lien quan den viec sinh 

con bang kT thuat hd trg sinh san, mang thai 

bd vi muc dfch nhan dao (Dieu 99); 

+ Cac trudng hgp khac cd tranh chap 

(khodn 2 D i k 128). 

De cu the hod ndi dung cua Dieu 128 

Luat HNGD nam 2014, D i k 30 Nghj djnh 

so 126/2014/ND-CP quy djnh d i k kien nhan 

cha, me, con nhu sau: 

Viec nhan cha, me, con giua cdng dan 

Viet Nam vdi ngudi nudc ngoai, giua cdng 

dan Viet Nam vdi nhau ma fl nhdt mdt ben 

djnh cu d nudc ngoai. gifia ngudi nudc 

ngoai vdi nhau ma fl nhat mpt ben ihudnc 
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tni tai Viet Nam chi dugc ibuc hien neu ben 

nhan va ben dugc nhdn deu con sdng vao 

tbdi diem nop hd sa; viec nhan cha, me. con 

Id tu nguyen va khdng cd tranh chap vc viec 

nhdn cha, me, con. 

- Trudng hgp mdt hoac ca hai ben khdng 

cdn sdng tai thdi diem nop hd so hoac cd 

tranh chdp ve xac dinh cha, me, con thi vu 

viec do toa dn gidi quyet. 

- Trong tnrdng hgp ngudi dugc nhan lii 

con chua thdnh nien thi pbdi cd su ddng y 

cfia me bodc cha, trfi trudng hgp mc bodc 

cha da chet, mat tfch, mat nang luc hanh vi 

dan sy. Neu con chua thanh nien tfi dfi chin 

tudi trd len tbi viee nhan cha. me. con phai 

cd su ddng y cfia ngudi con dd. 

Con da thanh nien nhan cha kbdng pbai 

cd sy ddng y cfia me, nban me khdng phdi cd 

su ddng y cua cha. 

- Trudng hgp con chua thanh nien nhdn 

cha thi me Iam thfi tuc nhdn cha cho con, 

nhdn me ihi cha lam thfi tuc cho con. Trudng 

bgp con chua tbanb nien nhdn cha ma ngudi 

me da chet, mat tfch, mdt nang luc banh vi 

dan sy hoac nhdn me ma ngudi cha da chet, 

mat tfch, mdt ndng lyc hanh vi dan su thi 

ngudi giam hd lam thfi tuc nhdn cha hoac 

nhdn me cho con. 

7. NghTa vu cap duong co yeu to 

nuoe ngoai 

Day la quy djnh mdi cfia Luat HNGD 

ndm 2014. Dieu 129 efia Luat nay gidi quy£l 

hai vdn de lien quan den nghTa vu cap 

dudng, dd la: 

Thie nhdi. ve dp dung phap luat 

Khoan I Dieu 129 quy djnh: "NghTa vu 

cdp dirang tudn theo plidp ludt cua nu&c nm 

ngu&i yeu cdu cap du&ng cu tni. Tne&ng 

hgp nguai yeu cdu cup dirang khdng cd nai 

cu till lgi Viet Nam thi dp dung phdp hm 

cua nudc nai ngu&i yeu cdu cdp dirang Ih 

cdng ddn"- Theo quy dinh nay, phap luat 

Vici Nam da sfi dung he thupc lual nai cu iru 

ket hgp vdi he thudc luat qudc tich ciia 

ngudi yeu cau cap dudng de giai quyet yen 

cau vc cap dudng, trong dd luat nai cu inJ 

dugc ULi tien dp dung. He thupc luat quoc 

tich chi dugc ap dung khi ngudi yeu cdu cap 

dudng khdng cd nai cu tni tai Vicl Nam. 

Thuc te nhfing nam qua cho thdy, cac 

kien ddi cap dudng (nhat la cdp dudng nu6i 

con) phat sinh gifia cdng dan Vict Nam va 

cdng dan cfia cac nudc md Viel Nam chua ki 

kel dieu udc qudc te ngay cang nhieu. Trong 

cac hiep djnh tuong trg tu phap kf kel giiia 

Viet Nam va cac nude chi cd quy pham xung 

dot de giai quyet xung dot phap luat ve van 

de cap dudng giua cha me va con. Vi vay. 

D i k 129 Luat HNGD ndm 2014 d i k chinh 

mpi quan he cap dudng (cap dudng gifia vo 

va chdng, cha me va con, gifia cac ihanh 

vien trong gia dinh...) da dap fing dugc yen 

cau cfia thyc tien hien nay. Tbeo tac gia, viec 

xay dung quy pham xung dot theo tifiu ehf dp 

dung ludt nai cu tru cua ngudi yeu cdu cap 

dudng la hgp li, bdi le: 

Mpt la noi cu tru cfia ngudi yeu cdu cap 

dudng la nai ma ngudi dd thudng xuyen 

sinh song. 6 do toa an se thudn lgi, de dang 

d i k tra, xem xet de xac dinh ngudi yeu cau 

cdp dudng cd dfi dieu kien de dugc cap 

duang hay khdng. Neu hg cd du dieu kien de 
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dugc cap dudng thi toa dn quyet dinb ngudi 

cd nghTa vu cdp dudng phai cdp dudng theo 

khd ndng cua bp. Neu trong trudng hgp 

khdng cd can cu cho rang ngudi yeu cau cap 

duong lam vao tinh trang khd khan, tung 

thieu cdn dugc cdp dudng thi toa an se bac 

dan yeu cdu cfia hg. 

Hai Id ap dung pbdp ludt cua nudc noi 

cu tru ciia ngudi yeu cdu cap dudng se dam 

bdo dugc quyen lgi cfia bg theo quy djnh 

phdp luat. 

Thir hai. ve thdm quyen giai quyet tranh chap 

Khoan 2 D i k 129 Luat HNGD nam 

2014 quy djnh: "Ca quan cd thdm quyin 

giai quyit dan yeu cdu cdp dir&ng cua 

ngirai quy dinh tgi khodn I Diiu ndy Id cir 

quan cua niedc nai ngu&i yeu cau cap 

die&iig cu Hit". Nhu vay, Luat HNGD nam 

2014 da sfi dung dau hieu noi cu tru ngudi 

yeu cdu cdp dudng de xdc djnh thdm quyen 

giai quyet tranh chap lien quan den viec yeu 

cdu cap dudng. 

8. Che do tai san cua vg chong 

Quy djnb cbe dp lai san cua vg chdng 

theo thoa thuan la diem mdi quan trong cua 

Luat HNGD nam 2014. Trudc day. Luat 

HNGD nam 2000 cd mgt sd quy djnh cdn 

cfing nhac, chua tao dugc co cbe phap If 

Iinh hoat, phu hgp vdi tfnh da dang, phong 

pbu ve dieu kien, hoan cdnh cua mdi gia 

dinh. Vf du: Luat chi quy djnb mdt che dp 

tdi san duy nhdt cfia vg chdng la che dp tai 

san tbeo ludt dinb ma khdng cd quy djnh 

cho phep vg chdng dugc lya cbpn che do tai 

san theo thoa thuan. Cach quy djnh cung 

nhde nbu vay chua thuc sy dam bao cho vg 

chdng thyc hien dugc quyen ty thoa ihuan. 

ly djnh doat ddi vdi tai san cfia minb Irudc 

kbi kcl hdn cho phfi hgp vdi dicu kien, hoan 

cdnh cfia mdi ben.*" 

Khac phuc ban che nay, Dicu 130 Luat 

HNGD nam 2014 quy dinh: "Trong inr&ng 

hgp CO yeu cdu giai quyit viic dp dung che 

dd tai san cua va chdng iheo thoa thudn: 

quan hi nam. inr chung sdng vdi nbau nine 

va chdng md khdng ddng ki kel hdn cd yiu 

Id mr&c ngodi thi ca quan cd thdm quyen 

ciui Viet Nam dp dimg cdc quy dtnh cua 

Lugl ndy vd cdc ludt khdc cd liin quan cua 

Viit Nam di giai quyet" Nhu vay. Ludt 

HNGD nam 2014 ap dung he thudc lual toa 

an dc giai quyel tranh chap ve lai san then 

thoa thuan cfia vg chdng. Dieu nay cd nghTa 

la toa an Vict Nam cd tham quy£-n giai 

quyet tranh chap ve lai san theo ihoa thuan 

cfia vg chdng tbi se ap dung phap lual Viet 

Nam (Lual HNGD va cac ludt khac cd lien 

quan cua Viel Nam). 

Ve che dp tai san tbeo thoa thudn cua va 

chdng, Luat HNGD nam 2014 (cac d i k 47, 

48, 49, 50 va 59) quy djnh cu the nhu sau: 

- Trudng hgp vg chdng lya chpn che dp 

lai san iheo thoa thuan ihi thoa thuan nay 

phai dugc lap tnrdc khi ket hdn bang van 

ban cd cdng chung hoac chung ihirc, Che do 

tai san cfia vg chdng theo ihoa thudn cd hieu 

lyc ke tfi ngay dang kf kcl bdn; 

- Npi dung cua cbe dp tai san iheo thoa 

thudn do vg ehdng quyet djnb song can cd 

nbfing ndi dung ca ban sau: Tai san dugc 

xac dinb la tai san chung, tai san rieng ciia 

vg, chdng; quyen, nghTa vu cua vg chdng ddi 
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vdi tai sdn chung, tai san rieng va giao dich 

cd lien quan; tai san dc bao dam nhu cdu 

thilt y k cfia gia dinh; dieu kien, thfi tuc va 

nguyen tac pban chia tai san khi cham dfit 

che do tai san; ndi dung kbac cd lien quan. 

Khi thyc hicn che do tai sdn theo thoa thuan 

ma pbdt sinh nhiing van de chua dugc vg 

chdng thod thuan bodc thoa thuan khdng rd 

rang tbi dp dung quy dinb tai cde dicu 29, 30, 

31 va 32 Ludt HNGD. quy dinh tuang fing 

cfia che dp tai san tbeo ludt dinh; 

Vg chdng cd quyen sfia ddi. bd sung 

thoa thudn vl che do tai san. Thod ihuan ve 

sfia ddi, bd sung ndi dung cfia thoa thudn ve 

cbe do lai san cfing phai dugc cdng cbfing. 

chfing ihuc; 

- Quy dinb cu the cac trudng hgp ihoa 

thuan ve che do tai san cfia vg chdng bj 

vd hieu; 

- Trong trudng hgp che do tai sau cfia vg 

chdng tbeo thoa thuan thi viec giai quyet tai 

san kbi Ii hdn dupc dp dung theo thoa thuan 

dd; neu thoa thuan khdng ddy dfi. rd rang tbi 

ap dung quy djnb tuomg ung tai cdc kboan 2. 

3. 4 va 5 Dieu nay va tai cac dieu 60, 61. 62. 

63 va 64 ciia Luat nay de gidi quyet (khoan 1 

D i k 59 Nghi dinb sd 126/ND-CP). 

Ngoai ra. Nghj djnb sd 126/2014/ND-CP 

cdn quy djnb khi vg chdng thuc hien giao 

djch vdi ngudi thfi ba. vg chdng cd nghta vu 

cung cap thdng tin ve che dp tai san cfia \ a 

chdng tbeo thod thuan cho ngirdi ihu ba bici. 

Trong cbe dp efi d Viet Nam, cbe dp tai 

san theo thoa thuan da dugc quy djnb tai 

pbdp hidt dan sy. Trong dieu kien kinb tc thj 

trudng hien nay, viec phdp lual ihfia nhan 

che dp tai san ihco thoa thudn cfia vg chong 

se la CO sd cho cdc ca quan lu phap giai 

quylt tdt cac tranh chap lien quan den tai san 

cua vg chdng. Ddng thdi vice phap luat thfia 

nhan che do tai san theo thoa ihuan cfing phii 

hgp vdi phap lual cua mdt sd nuac lien ihe 

gidi. Chang ban. Dieu 24 Ludt \ c ludt dp 

dung trong quan he dan sy cd yeu td nudc 

ngoai nam 2010 cua Cdng boa nhan dan 

Trung Hoa quy djnh: "Va vd chfmg cd the 

thod ihudn lugt qudc tich hogc ludt nai 

thieang tru cua mdi trong cdc hin hoac ludi 

nai cd tdi sdn chfnh ldm ludt dieu clunh 

quan he tdi sdn giiea tip. Trir&m; hap cdc ben 

khdng cd thoa thuan. lugl cua nie&c luii 

thie&ng tru chung dugc dp dyng: niu khdng 

cd luri ihir&ng lni chung. lugt quae lich 

chung cua hai IT/ chdng duac dp dung". 

Dicu 22 Luat vc xung dot,phap lual cua Thai 

Lan dugc Qudc vuang Thai Lan ban hanh 

nam 1938 quy dinh: Quan he tai san gifia va 

va chdng se giai quyet tbeo ihoa thuan tien 

hdn nhan (bay thoa thuan trudc kbi kei hdn). 

Khi cac ben kbdng cd thoa thudn tien bdn 

nhan se dp dung nguyen tdc luat qudc tich 

cua cac ben de giai quyel tranh chap ve quan 

he tai san vg chdng. 0 Cdng boa Phap. che 

dp tai san cfia vg chdng ap dung theo he 

ihupc luat do cac ben lya chpn. Vg chdng co 

the xac djnh luat up dung dieu chinb quan he 

tai san vao tbdi diem trudc khi ket hdn./. " 

(l)Xoni: Vg pho biil-n, gido due phap luat, Vy phfip 

lual diin sir, kinh t^. Bo lu phap, Dt- cuang giai ihicii 

Ludi HNGD. U,X 

(2).Xcm: Nha phap lu^l Viel - Phap. Tir fihdp qudc le. 

Nxb. Cliinh trj qu6c gia. Ha Noi, 2005, lr. 212. 
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