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Tom tat: Bdi viit trinh bdy mot so van de ve ly thdn vd cdc quy dinh trong phdp ludt 
Viet Nam, tit do dua ra de xuat doi vai phdp lugt vi vdn de ndy. 

Abstract: This article presents some issues on separation and relevant provisions in 
Vietnamese laws and regulations. It then makes proposals to improve those provisions. 

Dait van de 

Trong thye te, cd khdng it cap vp chdng 
do mau thuan nang ne ve tinh cam, ed xung 
dot nen mac du hdn nhan van tdn tai, nhung 
myc dich hdn nhan khdng dat dupe thi phap 
luat cho phep hp cham diit quan he vp 
chdng neu thda man cac can cir luat dinh 
bang viec giai quyet cho ly hdn. Tuy nhien, 
hien nay, ngoai bien phap ly hdn cd rat 
nhieu cap vg ehdng da tim den ly thSn nhu 
mdt bien phap "ly hdn thu". 

1. Ly than trong phap luat Viet Nam 

Khac vdi ly hdn cd the de dang thdng 
ke qua cac tda an, bdi tda an la ca quan ra 
quyet dinh ly hdn, ly than rat khd thdng ke. 
Thuc te nay xuat phat tir chinh dac diem ciia 
ly than. Ly than do mdt ben hoac ca hai ben 
vp chdng thda thuan, khdng can sy cho 
phep hay ehd quyet dinh ciia co quan nha 
nude va cung khdng cd sy dieu chinh ciia 
phap luat, nen sy kien ly than cd the dien ra 
va ket thiic bat cir liic nao. 

Do do, khdng cd mdt dinh nghTa nao 
chinh xac ve ly than, ciing khdng cd ca 
quan, td chiic nao dimg ra giai quyet cho ly 
than theo hudng ra quyet dinh hoac ban an 
cdng nhan cho ly than. Tuy nhien, cd the 
hieu: "ly thdn Id viec vg chong cham diet 
viec song chung vai nhau trong khi quan he 
hon nhdn vdn ton tai". 

Sau khi xam luge nude ta, thuc dan Phap 
da ban hanh 03 Bd Dan luat, ap dyng rieng 
cho ba miln BSc, Tmng, Nam. Che do hdn 
nhan va gia dinh quy djnh trong 03 bg luat 
nay phSn nhilu dya tren Bd luat Dan sy Phap 
nam 1804. Tuy nhien, v5n de ly than ehi 
dugc quy djnh mdt each dan gian trong Bd 
Dan luat gian yeu Nam ky nam 1883. Theo 
dd, trong thien tbii V v l ly hdn, Bp Dan luat 
gian ygu Nam ky doan cudi ed neu: "Trong 
trudng hgp xin ly hon dugc, vg chong ciing 
cd the xin ly thdn. Dan dy se dugc thdm cuu 
vd xir trong vu ly hon. Sau ndy ciing co the 
khdi to xin ly hon, vd cdn cir vdo nhirng 
duyin ca dd ngi ra de xin ly thdn " . 

Trong khi dd, Bp D^n luat Bac ky nam 
1931 va Bd Dan luat Trung ky nam 1936 
khdng cd quy dinh ve ly than. Tuy nhien, dii 
khdng dugc thua nhan trong luat, nhung che 
dmh ly than dan dugc thira nhan bang each 
xac lap qua cac an le. Trong mdt ban an cua 
Tda Thugng tham Ha Ngi, tren ca sd lap 
luan rang, neu ngudi chdng dudi ngudi vg 
ra khdi noi cu tni chung cua vg chdng hoac 
ngudi chdng ngugc dai, ep budc ngudi vg 
phai sdng chung vdi mgt tinh nhan ciia 
chdng tai noi d chung ciia vg chdng ma 
ngudi vp khdng chap nhan, thi ngudi vg cd 
quyen xin Tda an an dinh mdt noi d rieng, 
vdi hy vgng ngudi chdng se thay ddi tinh 

Vu phap luat Dan su - Kinh te, Bp Tu phap. Thien V - Bp Dan luat gian yeu Nam ky nam 1 
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tinh. Dieu nay lam cho ngudi vp tranh mdt 

sy "doan tuyet vTnh vien " . 

Ngoai Bd Dan luat gian yeu Nam ky 
nam 1883, vin d l ly than cdn dupe quy 
dinh trong eac van ban phap luSt d mien 
Nam trude ngay giai phdng. Dac bi6t, Luat 
Gia dinh nam 1959 - Luat 1/59 (d miln 
Nam) do cam ly hdn nen quy dinh ly than la 
giai phap duy nhat de vp ehdng giai quyet 
khi quan he hdn nhan khdng dupe nhu y. 
Theo dd, vg ehdng cd quyen yeu eau Toa an 
giai quyet cho ly than. Khi cd du can cir quy 
dinh cua phap Iuat, Tda an myen bo cho vg 
chdng ly than. Ban an tuyen bd ly than cd 
hieu lyc thi vg chdng cham diit nghTa vu 
sdng chung (nhung khdng lam cham diit 
hdn nhan). 

Ngay 23/7/1964, SSc Iuat 15/64 da thay 
the Luat 1/59 vdi nhieu diem dugc coi la 
tiln bd hem, trong dd cd chi dmh ly than. 
Khac vdi Luat 1/59 chi cho ly than ma cim 
ly hdn. Sac luat 15/64 cho phep ca viec ly 
hdn va ly than theo yeu cau ciia vg, chlng. 
Nhin chung, SSc luat 15/64 quy dinh vl chi 
dinh ly than kha rd rang nhu quy dinh diiu 
kien de dugc tda an thu ly dan xin ly than la 
vg chdng phai cd thdi gian hdn nhan hai 
nam, quy dinh iy do de xin ly than ...\ 

Nam 1972, d miln Nam, Bd Dan luat ra 
ddi de phu hgp vdi xa hdi luc bay gid. Ly 
than dupe quy dinh trong Bd Dan Iuat nay 
nhu sau: "Ly thdn id vg chong co the thudn 
tinh ly thdn neu hon thu dd dugc lap tren 2 
nam vd khong qud 20 nam, vg chong co the 
xin ly hon hoac ly thdn trong cdc trudng 
hgp sau ddy: vi su ngogi tinh cua mpt ben; 

' Tran Van Liem, Dan luat, Quy^n 2 Luat Gia dinh 
tr 167. 

• Tran Thi Thiiy^ 'Xy than - ca, nhin dirai gdc do 
luat hoc. thirc tien vd hic&ng de xudf. luan van t6t 
nghiep nam 2013, Truang Dai hpc Chn Tha. 
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vi mot ben bf kit dn trpng hinh vi thudng 
toi; vi bi ngugc dai. bao hdnh nhuc mg 
khong the dn a vai nhau dugc nita "^. Thii 
tuc va hau qua ciia vi6c ly than cung tuong 
ty Luat 1/59 va S5c luat 15/64. Nhin chung, 
Bd Dan luat nam 1972 quy dinh ve che dinh 
ly than dya tren tinh than ke thua Luat 1/59 
va Sac Iuat 15/64 ma khdng cd thay doi 
dang ke. 

Sau nam 1975, dat nude ta hoan toan 
thdng nhat, ca nude di len chu nghia xa hpi. 
Viec xay dyng chu nghTa xa hgi ddi hdi phai 
cd he thdng phap luat ap dyng thong nhat 
tren toan qude. Xuat phat tii yeu cau dd, Hpi 
ddng Chinh phu ban hanh Nghi quylt s6 
76/CP ngay 25/3/1977, quy dinh viec thi 
hanh thdng nhat Luat Hdn nhan va Gia dinh 
trong pham vi ca nude. 

O nude ta, cung da Ian lugt ban hanh 
Luat Hdn nhan va Gia dinh nam 1959, Luat 
Hdn nhan va Gia dinh nam 1986, Luat Hon 
nhan va Gia dinh nam 2000 va mdi day la 
Luat Hdn nhan va Gia dinh nam 2014, tuy 
nhien, d eac luat nay, ch i dinh ly than dIu 
khdng dugc ghi nhan. 

2. Mpt so de xuat 

Nhu da trinh bay, hien nay ly than 
khdng dupe phap luat nude ta thiia nhan, ly 
than chi dugc xem la chuyen ngi bd ciia cac 
cap vg chdng khi hdn nhan d vao tinh trang 
khdng the tiep tuc chung sdng vdi nhau. 
Chinh vi vay, nhUng phat sinh trong giai 
doan nay nhu: sy tranh chSp vl tai san, vl 
con cai, tham chi nhirng hanh vi bao lyc 
tinh due,... khdng dugc phap luat dieu 
chinh rieng ma deu ap dung cac quy djnh 
cua phap luat trong giai doan hdn nhan. Mat 
dii ly than dang la sy lua chgn cua rSt nhieu 
cap vg chdng, va day cung dugc xem la mpt 

Dieu 170 Bp Dan luat nam 1972. 
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xu hudng ciia xa hpi hidn d^, nhung ben 
c^nh do da de lai nhirng he luy cho xa hpi, 
ma ddi tupng chiu anh hudng Idn nhat chinh 
ia phu nti va tre em. 

Khi vg chdng ly than neu tu thda thuan 
ve viec nudi day eon chung va cac quan he 
khac giiia vp va chdng thi khdng cd tae 
ddng xau den quyen, loi ich eua cac ben. 
Nhung ddi vdi cae trudng hgp ly than do 
mpt ben tu quy6t dinh (thudng la phy nii -
nan nh§n ciia bao luc gia dinh) thi ed the 
dan din nhiing hiu qua xau, tham chi rat 
nghiem trpng khdng chi doi vdi vg, ehdng 
ma edn ca con cai. Do mgt bSn ty quyet 
diiih ly than, nen van de nudi con, cap 
dudng cho eon se khdng dupe dat ra hoac 
nlu ed dat ra thi ciing khdng cd eo eh6 phap 
ly de giai quyet, vi Lu^t Hdn nhan va Gia 
dinh hien hanh khdng ghi nhan chi dinh ly 
than. Vi du, tren thyc tl, nhilu nguoi vp khi 
iy than nudi eon chua thanh nien, nhung 
ngudi ehdng (la cha ciia diia tre) khdng chu 
eSp tiln de nudi con. Neu ngudi vg yeu cau 
Toa an budc ngudi chdng cap dudng cho 
con thi Tda an khdng the giai quylt vi thieu 
CO sd phap ly (phap luat hien hanh chi quy 
dinh cap duong eho eon khi cha me Iy hdn). 
Ngoai ra, nhilu vu viec cho thay, do bi bao 
hanh n6n ngudi vg phai bd nha di, khi 
chdng bat phai ve nhung vg khdng ve thi bj 
chong danh dap da man. Tinh trang tren se 
khdng thi xay ra neu van de ly than dugc 
xem xet diing din trong Luat Hdn nhan va 
Gia dinh vdi nhiing quy dmh chat che ve 
can cir, thu tyc, hau qua phap ly ciia Iy than. 

6 nude ta hien nay, xu hudng sdng ly 
than dien ra rat phiic tap va nhieu chieu. 
NIU nhu trude day, vp chdng ly than chi 
trong thdi gian ngan, sau dd hoac la doan tu 
hoac la ly hdn. Nhung hien nay Iy than co 
thi keo dai nhieu nam, tham chi chap nhan 

sdng ly than din hit ddi, hay ISy viec ly 
than Ah rang budc khdng cho ddi phuang ly 
hdn tim hanh phiic mdi, hoac Ipi dung viec 
ly than dl dl dang ly hdn hon... He qya la 
mdt loat nhimg vSn dl nay sinh gay nhire 
nhdi cho gia dinh va xa hdi^. Chang ban 
nhu: trong thdi gian ly than, nhilu ngudi 
tim each t4u tan, hgp thiic hda tai san chung 
thanh tai san rieng; hoac cd tinh vay mugn 
dl bat ngudi kia phai chung trach nhiem 
"vg ehdng" tra np; hoac tinh trang ngoai 
tinh trong giai doan ly than... Dac biet, con 
cai la doi tugng bi anh hudng nhieu vi ly 
than v5n dang la thdi ky hdn nhan, song do 
khdng eung chung sdng, nen ai se la ngudi 
cd trach nhi6m true tiep nudi duong, day dd 
con cai. 

Ngoai ra, cdn vdn de dai dien vo chdng 
trong thdi gian ly than. Phap luat Viet Nam 
thira nhan vp ehdng cd quyen dai dien cho 
nhau trude phap luat. Vdi nhirng siia ddi, bd 
sung trong Luat Hdn nhan va Gia dinh nam 
2014, vSn dl dai dien giiia vp va chdng 
trong giao djch dan sy va kinh doanh ngay 
cang dugc cy the hda va chat che hon. Tuy 
nhien, mgt sd tdn tai cua van de dai dien 
nay vln chua thye sy dupe giai quyet thau 
dao, cd the anh hudng den quyen, loi ich 
eiia mpt trong hai ben vp chdng hoac quyen 
va Igi ich hpp phap eua ngudi thu ba trong 
giao dich dan sy va kinh doanh. Chang ban: 
Trong giai doan ly than, neu ngudi vp hoac 
chdng bi mat nang lyc hanh vi dan sy thi 
ngudi chdng hoac vp se la ngudi giam hg 
duong nhien cua vg, chdng cd thyc sy hgp 
ly? Ngudi vg hoac chdng Ipi dung quyen 
giam hp ciia minh de lam thiet hai ve tai san 
cua ngudi kia hoac cd nhiing hanh vi ngugc 

Xem Ha Thi, "Khong nen de ly thdn "nam ngoai" 
Luat'". http://baophunuthudo.vn/, dang ngay 
03/07/2012, truy cap ngay 15/06/2016. 
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dai thi giSi quylt thi nao? Trudng hpp vg, 
chdng dai dien cho nhau trong vi?c thyc 
hien eac giao dich dan sy lien quan den tai 
san rieng cua vp, ehdng neu bSn cd tai san 
rieng dot nhien bi mix nang lyc hanh vi dan 
su thi phap luat quy dinh ben cdn lai cd 
quyin quan ly tai san dd, nhung viec quan 
ly dd cd duong nhien dupe tiip tyc nira 
khdng thi phap luat chua quy dinh ro nen 
ehua cd co chi dl bao ve Igi ich hgp phap 
cua cac ben cd lien quan .̂ Giao dich vdi 
ngudi thii ba ngay tinh hen quan den tai 
khoan ngan hang, tai khoan chiing khoan va 
ddng san khac theo quy dinh cua phap luat 
khdng phai dang ky quyen sd huu, quyen su 
dyng, thi vg hoac chdng la ngudi diing ten 
dugc coi la ngudi cd quyen xac lap, thyc 
hien giao dich^ ed can phai ed sy thda thuan 
bang van ban giiia vg va chong hay khdng? 

Tii nhung phan tich d tren, tac gia cho 
rSng, da din luc phap luat Viet Nam can 
dieu chinh van de ly than va npi dung cua 
chi dinh nay nhu sau: 

a) Ve quy6n va nghTa vu cua cac ben 
trong thdi ki ly than. Theo y kien tac gia, 
phap luat nen quy dinh ro ve quyen va nghia 
vu ciia hai ben vp chdng, cd the la nhu trong 
thdi ki hdn nhan. Do dd, hai ben van can 
phai tuan thu che dp mpt vp mpt chdng va 
van cd quyen va nghTa vy vdi ben kia. Vdi 
quy dinh nay, khi mpt trong hai ben vg hoac 
chdng giii don den tda an ve viec dang trong 
thdi gian ly than ma ngudi kia cd quan he 
nhu vg chdng vdi ngudi khac, thi Tda an cd 
CO sd de yeu cau hg chiing minh va dua ra 

Nguyen Van Huy, "Dgi di^n cho nhau giiia vp- va 
chong - Mot so ton tai vd gidi phdp hoan thien ", dia 
chi: http7/moj.gov.vn/qt/tintuc/Pages/nghien-cuu-
trao-doi.aspx?ItemID=1871, dang ngay 11/11/2015, 
truy clip ngay 20/06/2016. 
' Digu 32 Luat Hon nhan va Gia dinh nam 2014 

quylt dinh giai quylt vu vi?c. Nlu trong 
khoang thdi gian Iy than, mot trong hai ben 
c6 tinh vi pham nghTa vu nay thi se dupe 
xem la mdt trong nhiing can cir co Idi d̂  
cho phep ly hdn, ddng thdi xem xet van de 
chia tai san chung trong thdi ky hon nh5n. 

b) Vl viec chia tai san ehung cua vp 
chdng 

Ly than cd ckn thilt phan chia tai san 
chung hay khdng? Dilu nay la khdng bat 
bupe, nhung nlu cd yeu cku chinh ddng cua 
hai ben vp chdng thi tda an cd the phan chia 
tai san chung thanh tai san rieng. Phap luat 
vl bdn nhan va gia dinh cd quy djnh viec 
chia tai san chung trong thdi ky hdn nhan 
(Dilu 38 Luat Hdn nhan va Gia dinh nam 
2014). Theo dd, trudng hgp vg, chdng dau 
m kinh doanh rieng, thuc hien nghia vy dan 
sy rieng hoac cd ly do chinh dang khac thi 
cd thi thoa thii^n chia tai san ehung; viec 
chia tai san chung phai lap thanh van ban. 
Ke tir thdi diem viec phan chia tai san 
chung ed hi6u lyc thi hoa Igi, Igi tiic phat 
sinh tu tai san da dugc chia thupc sd hihi 
rieng ciia mdi ngudi; phan tai san con lai 
khdng chia van thupc sd huu chung ciia va 
chdng .̂ Tuy nhi^n, tir gdc dp phap ly thi vg 
ehdng khi ly than vSn la trong thdi ki hon 
nhan, bdi chua cd quylt dinh ly hdn eiia toa 
an, quan he vp chdng giiia hp chua cham 
dut. Vi vay, theo quan diem eiia tac gia, 
quan he tai san giira vp va chdng khi ly than 
khdng ed gi thay ddi so vdi quan he tai san 
trong hdn nhan va neu hai ben khdng co yeu 
cau biic thiet thi khdng nen chia tai san 
chung, vi ed the chinh viec phan chia nay se 
tao them mau thuSn trong quan he vp 
ehdng. Trudng hpp truoc khi ly than ma vp 

" Xem "Phdp ludt vi ly thdn ". Cong ty luat The 
Light, http://luatsuthudo vn/phap-luat-ve-ly-thaii", 
truy cap ngay 15/06/2016. 
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va chdng khdng thda thuan chia tai san 
chung trong thdi ky hon nhan thi sau khi ly 
than, tai san dd van la tai san chung cua vg 
chong, trCr trudng hgp tai san c6 dugc cua 
mdi ngudi la tai san dugc tang, cho va 
ngudi dugc tang, cho phai chiing minh dugc 
dieu dd. 

c) Ve nghia VTI cap dudng, nuoi day 
con cat 

Tac gia de xuat trong thdi gian ly than, 
vg chong van co nghia vy ddng gop cdng 
siic nudi day cac con; viec khong ddng gop 
hoac tri hoan ddng gdp nudi con trong thdi 
gian h" than se bi toa an khuyen cao va xem 
day la mdt can cir cd loi, de giai quyet viec 
ly iion. Nhu vay mdi dam bao dugc quyen 
Igi cho nhimg dira tre co cha me dang trong 
giai doan ly than, dong thdi giam bdi ganh 
nang cham sdc con cai cho mdt ben. 

d) \ ' e dai dien cho vg. chong khi ly 
than 

Trudng hgp giao djch vdi ngudi thii ba 
ngay tinh lien quan den tai khoan ngan 
hang, tai khoan chiing khoan va dgng san 
khac theo quy dinh ciia phap luat khong 
phai dang ky quyen sd hiiu. quyen su dung, 
can CO hudng dan cu the. Dac biet, doi vdi 
tai san tao ra nguon thu nhap chu yeu cua 
gia dinh. de tir do cd nhiing gidi han nhat 
dinh cho cac ben tham gia giao djch, \'ira 
bao dam dugc quyen. Igi ich hgp phap cua 
ngudi thir ba ngay tinh. vara bao \h dugc Igi 
ich cua mgt ben vg hoac chong. Tmdng hgp 
mgt trong hai ngudi mat nang luc hanh \'i 
dan sy. ngudi kia co dii dieu kien lam ngudi 
giam hg thi mac nhien dugc dai dien theo 
phap luar la khong hgp ly. \ 'an de nay co the 
dan den cac mau thuan \ e Igi ich cua hai ben 
\o. chong- Tac gia cho rang, luat can co qu\ 
dinh \e \iec \i\ qu>en hoac cir dai dien de 
tranh \ung dgi Igi ich giira \ g \"a chons: can 

tang them vai trd va su tham gia ciia nhiing 
ngudi than thich ciia vg hoac chong (la 
ngudi mat nang lyc hanh vi dan su) nham 
dam bao hem niira quyen va Igi ich hgp phap 
cua ngudi do^. Phap luat can cd quy dinh cu 
the hon \-e quyen, nghia vy cung nhu trach 
nhiem cua ngudi giam sat viec giam hg trong 
viec bao ve quyen Igi ciia ngudi dugc giam 
hg khi igi ich chinh dang, hgp phap cua hg bj 
xam hai hoac cd nguy ca bi xam hai, nhat la 
trong van de quan ly tai san ciia ngudi dugc 
giam hg khi ngudi giam hg co nhirng hanh vi 
tau tan tai san. 

d) Ve thu tuc ly than 

Tac gia de xuat: Uy ban Nhan dan cap 
xa se la ca quan giai quyet va cap giay ly 
than khi ca hai ben thuan tinh ly than, khdng 
CO tranh chap ve tai san va con cai. Neu cd 
tranh chap se do Toa an giai quyet. Can cii 
ly than va thu tuc giai quyet ly than dugc 
quy djnh giong nhu giai quyet viec ly hon. 
Trudng hgp mdt ben doi ly than, ben kia lai 
ddi ly hon thi Toa an uu tien giai quyet iy 

\goa i ra, khi luat hda che dinh ly than, 
nhimg van de nliu thu tuc dang ky va cham 
dut Iy than cung can phai dugc quy dmh ro 
rang, va thdi gian ly than nen quy djnh Ui 3 
- 5 nam la hgp ly. 

Nguven Van Hu\. "Dai dien cho nhau giira va vd 
chong - .\Ipl so ton Igi va gidi phdp hodn thien". 
nguon da dan 
'" '.Mudn h than citng ft~ phai ra toa", nguon 
hTtp:Vne\\s zing \n muon-l\-ihan-cung-se-phai-ra-
ioa-posi314436 himl. dang ngay 16,04'2013, tiuy 
capnga> 18 06 2016 
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